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Court of Appeals of the District of Columbia 

No. 5928. 

James S. Pilcher, Appellant, 

vs. 

Continental Trust Company et al. , 

a Supreme Court of the District of Columbia. 

At Law. 

No. 78751. 

James S. Pilcher, Plaintiff, 
vs. 

i 

Continental Trust Company and Lila T. T|ylor, 

Executrix, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Coiirt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abo^fe-entitled 
cause, to wit: 

1 Amended Declaration. 

Filed February 10,1932. j 

In the Supreme Court of the District of Columbia. 

Law. No. 78751. | 

James S. Pilcher, Plaintiff, 
vs. 

Continental Trust Company and Lila T. Ta[ylor, 

Executrix, Defendants. j 

Plaintiff, as assignee of W. B. C. Pilcher, on a ilaim and 

right of action against the defendants, sues the defendants 

% 
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as such assignee for that the defendant Continental Trust 
Company is a corporation doing business and having its 
principal office in the District of Columbia, and that said 
Lila T. Taylor, Executrix, is the Executrix of the will of 
Robert L. Taylor, Junior, Deceased, and that on, to-wit, 
June 2, 1924, said W. B. C. Pilcher, then a resident of the 
District of Columbia, made and executed a promissory note 
to the defendant Continental Trust Company in the amount 
of $875.00, payable sixty (60) days after its date, with 
Robert L. Taylor, Junior, as endorser thereon, and that, 
thereupon, the mak^r of said note, to-wit, the said W. B. C. 
Pilcher, as collateral security on said note, deposited with 
the defendant Continental Trust Company 45 shares of 
the capital stock of the Southern Roads Company, a Dela¬ 
ware Corporation, as evidenced by stock certificate No. 21 
therefor, and thereupon said defendant Continental Trust 
Company discounted said note and became the holder 
thereof, but by the terms of said collateral note it was pro¬ 
vided that for the purpose of liquidating said note and all 
other obligations of said maker, W. B. C. Pilcher, to said 
defendant Continental Trust Company, and all in- 
2 terests and costs thereon, that said defendant Con¬ 
tinental Trust Company was authorized to sell, 
transfer and deliver said 45 shares of stock, or any part 
thereof, without previous., demand, advertisement or notice, 
either at broker’s board or public or private sale, at any 
time or times thereafter, with the right to said defendant 
Continental Trust Company to become the purchaser 
thereof; that said endorser, Robert L. Taylor, Junior, by 
the terms of his said endorsement, assented to the provi¬ 
sions of said collateral contract and waived demand, notice 
and protest of said note, and guaranteed payment at 
maturity; that said note was not paid at maturity but was 
further held by said defendant Continental Trust Company 
until September 30, 1924, when said defendant Trust Com¬ 
pany sold certain other collateral belonging to said W. B. C. 
Pilcher held by it to secure a different note from that en¬ 
dorsed by said Rbbert L. Taylor, Jr., and from the sale of 
said collateral applied $44.75 as a credit on said note so 
endorsed by said Taylor; that thereafter, on, to-wit, Sep¬ 
tember 30, 1924, said defendant Trust Company collected 
the full balance due on said $875.00 note made by said 
W. B. C. Pilcher from said endorser Robert L. Taylor, Jr., 
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receiving from him $834.55, upon which payments said 
defendant Trust Company turned over and delivered to 
said endorser uncancelled said note of $875.00, but con¬ 
tinued to retain in its possession, as agent for plaintiff’s 
assignee, said 45 shares of capital stock of saic. Southern 
Roads Company, having, prior to said payment of said note 
by said Taylor as endorser thereof; taken no steps nor 
done any act to sell, transfer or deliver said s:ock under 
the terms of the collateral agreement in said note, and hav¬ 
ing given no notice to said W. B. C. Pilcher, th^ maker of 
said note, of said transaction with respect to tl^e payment 
of said note and its delivery to said endorser, buf continued 
to hold said stock as the property of the maker of said note, 

plaintiff’s assignor, until October 24, 1927; that 
3 thereafter, on, to-wit, October 24, 1927, said W. B. C. 

Pilcher, plaintiff’s assignor, thereupon directed the 
defendant Bank for his account to transmit said stock so 
held as collateral to the purchaser obtained therefor, 
to-wit, Warren Brothers Company, a corporation, of Bos¬ 
ton, Massachusetts, with draft attached for the sum due 
said bank, or the endorser of said note, or either of them, 
and that said defendant Bank and said endorseij Robert L. 
Taylor, Junior, represented herein by the defendant Lila T. 
Taylor, wrongfully, illegally and negligently failed and 
refused to so transmit said stock for payment of said sum 
so due, but said defendant bank illegally and wrongfully 
delivered said stock to said decedent Robert L. Taylor, 
Junior, on, to-wit, October 28, 1927, and sai^. decedent 
thereafter, on or about October 29, 1927, wrongfully and 
illegally converted said stock to his own use an$ delivered 
same to said Warren Brothers Company, the purchaser 
obtained by plaintiff’s assignor, and on said date of Octo¬ 
ber 29, 1927, or thereabouts, collected the purchase price 
theretofore agreed upon by plaintiff’s assignor, to-wit, 
$2,160.00, and converted the proceeds thereof ^o his own 
use, illegally retaining from such proceeds by Ips own and 
the wrongful act and neglect of said defendant Continental 
Trust Company the sum of $1,181.06 to the damage of 
plaintiff’s assignor and plaintiff in the sum of $1,181.06. 

And plaintiff says that on, to-wit, the 28th day of May, 
1928, for a valuable consideration, said W. B. C. Pilcher, 
in due course, assigned his said claim and right of action 
to said plaintiff, who is now the owner and holder of the 
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same in full right, and that said defendants are indebted 
to plaintiff by reason of said assignment of said right of 
action in the sum of $1,181.06 and interest, over and above 
all set-offs and just grounds of defense, and plaintiff prays 
judgment against defendants for said sum, together 

4 with the costs of this cause. 

R. H. McNEILL, 
Attorney for Plaintiff. 

Pleas of Defendant Lila T. Taylor, Executrix. 

Filed February 17, 1932. 

1. Now comes the defendant, Lila T. Taylor, Executrix 
of the Will of Robert L. Taylor, Jr., deceased, through 
her attorneys, and for plea to the plaintiffs amended dec¬ 
laration says that she has no knowledge that said Robert 
L. Taylor, Jr., wrongfully and illegally converted said stock 
or the proceeds thereof to his own use, or that he was in¬ 
debted to either the plaintiff or the plaintiff’s assignor in 
anv amount whatsoever. 

2. This defendant for further plea to the plaintiff’s 
amended declaration says that the plaintiff’s alleged cause 
of action did not accrue within three years of the bringing 
of this suit and is barred by the statute of limitations. 

3. This defendant for further plea says that the plain¬ 
tiff’s assignor, at the time of the alleged conversion v r as 
indebted to the defendant’s testator in the sum of Thirteen 
Hundred Dollars ($1300.00), for that the defendant’s tes¬ 
tator at the special instance and request of plaintiff’s as¬ 
signor furnished and supplied to the wife and minor child 
of said plaintiff’s assignor, food, lodging, clothing and nec¬ 
essaries, upon the credit of said plaintiff’s assignor, for 
the maintenance and support of said w r ife and minor child 
from about September 18, 1924, to June 15, 1926, except for 
a period of six (6) months, to the value of One Hundred 
Dollars ($100.00) per month or a total of Fifteen Hundred 
Dollars ($1500.00), of which amount plaintiff’s assignor 

paid Two Hundred Dollars ($200.00)that the 

5 amount claimed is fair and reasonable and no part 
thereof had been paid by plaintiff’s assignor or any¬ 
one for him; and plaintiff’s assignor, at the time of al- 
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leged conversion, was also indebted to the defendant’s tes¬ 
tator in the sum of One Hundred Ninety Dollar^ ($190.00), 
for that heretofore, to wit, on October 24, 1924, defendant’s 
testator endorsed without value and as an accojnmodation 
for and at the request of plaintiff’s assignor, the promis¬ 
sory note of said plaintiff’s assignor, bearing date of Oc¬ 
tober 24, 1924, in the amount of One Hundred Ninety Dol¬ 
lars ($190.00), and payable Ninety (90) days after the date 
thereof to the order of defendant’s testator; that said 
plaintiff’s assignor negotiated said note for value and be¬ 
fore maturity thereof and upon maturity of saijl note said 
plaintiff’s assignor did not pay said note or any part 
thereof, whereupon defendant’s testator was required to 
pay and did pay to the holder of said note the lull sum of 
One Hundred Ninety Dollars ($190.00), and defendant’s 
testator thereupon became the owner and holder of said 
note; and plaintiff’s assignor, at the time of the alleged con¬ 
version was also indebted to the defendant’s testator in 
the sum of Thirty Dollars ($30.00), for that heretofore, 
to wit, on October 8, 1924, defendant’s testator endorsed, 
without value and as an accommodation for and at the re¬ 
quest of plaintiff’s assignor, the promissory note of said 
plaintiff’s assignor bearing date of October 8, ]]924, in the 
amount of Forty Dollars ($40.00), payable Sixt}| (60) days 
after the date thereof, to the order of U. S. Savings Bank; 
that plaintiff’s assignor negotiated said note foi[ value and 
before maturity thereof, and upon maturity of said note 
plaintiff’s assignor did not pay said note or any part 
thereof, except the sum of Ten Dollars ($10.00); whereupon, 
defendant’s testator was required to pay and did pay to 
the holder of said note the balance due thereon, namely, 
the sum of Thirty Dollars ($30.00), and defendant’s 
6 testator thereupon became the owner and holder of 
said note; and the plaintiff’s assignor, at the time of 
the alleged conversion was also indebted to the defendant’s 
testator in the sum of One Hundred Fifty-One and 29/100 
Dollars ($151.29), for that heretofore, to wit, on the 20th 
day of November, 1924, at the special instance 4^d request 
of plaintiff’s assignor the defendant’s testator paid to 
Wardman Park Hotel, Washington, D. C. the sum of One 
Hundred Fifty-One and 29/100 Dollars ($151.29), being the 
amount then owing to said Hotel by the plaintiff:’s assignor 
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for food and lodging theretofore furnished to the plaintiff’s 
assignor, his wife and minor child. 

Wherefore this defendant says that she is not indebted 
to plaintiff in the amount claimed, or any other amount and 
that defendant’s testator applied on account of the pay¬ 
ment of the foregoing indebtednesses of the plaintiff’s as¬ 
signor, the amount alleged by plaintiff to have been con¬ 
verted. 

WALTER B. GUY, 

FREDERIC B. WARDER, 
Attorneys for the Defendant Lila T. 
Taylor, Executrix of the Will of 
Robert L. Taylor, Jr., Deceased. 

Demurrer to Amended Declaration. 

Filed March 10, 1932. 

The defendant, Continental Trust Co. says that the 
Amended declaration is bad in substance for the following 
reasons: 

1. An indorser is subrogated to the rights of the maker 
if the indorser pays the note, and is entitled to receive the 
collateral from the holder of the note in the same condi¬ 
tion in which it stood in the holder’s hands. 

2. The plaintiff’s cause of action is based upon an 

7 alleged assignment, and plaintiff does not allege that 
the assignment was in writing, in accordance with 

Chapter 11 of the Code of Laws of the District of Columbia. 

QUINTER & SOTHORON, 

ByL. HAROLD SOTHORON, 

Attorneys for Defendant 
Continental Trust Company. 

Replication to Pleas of Defendant. 

Filed April 20, 1932. 

*#**#*# 

I. Now comes the plaintiff, James Pilcher, by under¬ 
signed counsel, and in reply to defendant Lila T. Taylor’s 
pleas to his amended declaration, says that the first plea 
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i 

states no facts requiring a reply. 

II. In reply to the second plea of defendant, Lila T. 
Taylor, executrix, plaintiff says that his causle of action 
accrued October 31, 1927, and that this suit \|as brought 
within three years from said date; and plaintiff joins issue 
on said plea. 

III. In reply to the third plea of defendant, ]^ila T. Tay¬ 
lor, Executrix, plaintiff says on information I and belief 
that all of the allegations contained therein are untrue and 
are denied; and that plaintiff joins issue on said plea. 

ROBERT H. McN^ILL, 

Attorney for Plaintiff. 

8 Memorandum of Court. 

Filed April 25, 1932. 

* # * # # # # 

It is admitted by counsel on both sides that when the 
note was paid by the endorser the latter was entitled to re¬ 
ceive from the Continental Trust Company j the stock 
pledged with it as security for payment of the note. 

Counsel for plaintiff asked leave to present authorities 
showing that the right of the endorser to lfeceive the 
pledged stock and the corresponding duty of!the Conti¬ 
nental Trust Company to deliver such stock to tile endorser 
ceased to exist if delivery was not made at oil about the 
time of payment of the note by the endorser, j 

I am of opinion that the cases cited by couhsel in the 
memorandum recently submitted to me do not sustain this 
contention. 

Therefore the demurrer of the Continental Trust Com¬ 
pany to the amended declaration will be sustained on this 
ground. 

April 25, 1932. 

JESSE C. ADKINS, 

| Justice. 

j 

Supreme Court of the District of Columbia. 

i 

Monday, April £5, 1932. 

Session resumed pursuant to adjournment, Hoh. Jesse C. 
Adkins, Justice, presiding. j 

******* 
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Upon consideration of the demurrer of the defendant 

Continental Trust (Company filed herein to the amended 

declaration it is ordered that said demurrer be, and the 

same is hereby sustained. 

* 

9 Supreme Court of the District of Columbia. 

Friday, April 29, 1932. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

*#*#### 

Comes now the plaintiff by his attorney of record and 
notes an exception to the order entered herein on April 25, 
1932 sustaining the demurrer of the defendant Continental 
Trust Company to the amended declaration. 

Thursday, December 22, 1932. 

Session resumed pursuant to adjournment, Hon. Jesse C. 
Adkins, Justice, presiding. 

******* 

Comes now the parties hereto by their respective attor¬ 
neys of record, whereupon, the defendant Continental 
Trust Company prays judgment on its demurrer filed 
herein and it appearing to the Court that said demurrer was 
sustained upon the 25th day of April, 1932, judgment is 
ordered. 

Wherefore it is considered that plaintiff take nothing 
bv this action as to the said defendant, Continental Trust 
Company, that said defendant go hence without day, be for 
nothing held and recover of plaintiff its costs'of defense to 
be taxed by the clerk and have execution thereof. 

Whereupon comes now a jury of good and lawful per¬ 
sons of this district, to-wit: Wm. E. Spinks, Homer Doane, 
Thomas 0. Davis, Jr., L. Harold Draper, Archibald F. Fair¬ 
fax, Frank Fera, Ralph R. De Prez, Mrs. Ida E. Richard¬ 
son, Mrs. Belle Rothschild, Thomas W. Sandoz, Harry H. 
Cohen and Edward Ferneyhough, who are duly sworn to 
well and truly try the issue herein joined between the 
plaintiff and the defendant Lila T. Taylor, Executrix 

10 of the Estate of R. L. Taylor, Jr., and after this 
cause is heard in part the jury is respited until to¬ 
morrow morning at ten o ’clock. 
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Supreme Court of the District of 


i 

Columbia. 


Friday, December 23, 1932. 


Session resumed pursuant to adjournment, Hdn. Jesse C. 
Adkins, Justice, presiding. 

####«** 

Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday and after 
this cause is further heard and given to the jury in charge 
they upon their oath say they find for the defendant, by 
the direction of the Court. 

Whereupon, it being agreed between the parties hereto 
that judgment may now be entered on this verdict, it is so 
ordered. Wherefore, it is considered that plaintiff take 
nothing by this action that defendant Lila T. Taylor, 
Executrix, go hence without day, be for nothing held and 
recover of plaintiff her costs of defense to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his attor¬ 
neys of record, in open Court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 


11 Memoranda. 

\ 

December 28, 1932.—$50 deposited in lieu of bond on 
appeal. 

January 17, 1933.—Proposed Bill of 

Assignment of Errors. 

Filed January 17, 1933. 

*»*«•#* 

Comes now the plaintiff, James S. Pilcher, and says that 
the Court erred as follows: 

1. In sustaining the demurrer of the defendant Conti¬ 
nental Trust Company, and entering judgment thereon. 

2. In refusing to receive in evidence a certain paper¬ 
writing purporting' to be an assignment by W. B. Campbell 


! 

Exceptiob 


s filed. 
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Pilcher to James S. Pilcher, the plaintiff herein, of the 
former’s claim against the defendant Continental Trust 
Company, and/or the defendant Lila T. Taylor, Executrix, 
and/or Robert L. Taylor, and/or any person or corpora¬ 
tion against whom the cause of action arose. 

3. In refusing to receive in evidence letter from Mary 
J. Winfree to W. B. Campbell Pilcher, dated December 
9th, 1927, designated as Plaintiff’s Exhibit Number 2 for 
Identification. 

4. In refusing to receive in evidence letter from Mary J. 
Winfree to W. B. Campbell Pilcher, dated October 25th, 
1927, designated as Plaintiff’s Exhibit Number 5 for 
Identification. 

5. In refusing to receive in evidence letter from Wade H. 
Cooper to W. B. Campbell Pilcher, dated October 13th, 
1927, marked as Plaintiff’s Exhibit Number 6 for Identifi¬ 
cation. 

6. In refusing tb receive in evidence letter from Wade 

H. Cooper to W. B. Campbell Pilcher, dated Octo- 
12 ber 22nd, 1927, marked as Plaintiff’s Exhibit Num¬ 
ber 7 for identification. 

7. In refusing to allow the assignor, W. B. ('amp- 
bell Pilcher, to testify regarding conversations he had had 
with the plaintiff assignee, James S. Pilcher, both before 
and after the assignment, relative to the character of the 
claim, and to the facts as to the character and extent of the 
interest assigned, and the intention of the parties to said 
assignment when it was executed. 

8. In refusing to allow the witness Warfield Simpson 
Melton to testify from the records of his company, F. B. 
Keech and Company, as to the amount realized from the 
sale of the stock, to wit, the 45 shares of Southern Roads, 
Preferred, Stock. 

9. In refusing to receive in evidence “Buv and Sell” 
Sheet, of F. B. Keech and Company, marked Plaintiff’s 
Exhibit Number 14 for identification. 

10. In refusing to receive in evidence 4 ‘Stock Received” 
Sheet of F. B. Keech and Company, marked Plaintiff’s Ex¬ 
hibit Number 12 for Identification. 

11. In refusing to receive in evidence “Cash Sheet” of 
F. B. Keech aiid Company, marked Plaintiff’s Exhibit 
Number 11 for Identification. 
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12. In refusing to receive in evidence “Sale^ Confirma¬ 
tion Sheet’’ of F. B. Keech and Company, marked Plain¬ 
tiff’s Exhibit Number 10 for Identification. j 

13. In refusing to receive in evidence check from F. B. 
Keech and Company in favor of Robert L. Taylor, dated 
November 2nd, 1927, marked Plaintiff’s Exhibit Number 
13 for Identification. 

14. In granting defendant Lila Taylor, Executrix’s Mo¬ 
tion for a Directed Verdict. 

15. In directing the jury to return a verdict for the de¬ 
fendant Lila Taylor, Executrix. 

13 16. In rendering judgment on verdict of jury in 
favor of defendant Lila Taylor, Executrix. 

17. For other errors apparent on the face of the record. 

ROBERT H. McNEjtLL, 

Attorney for Plaintiff, James S\ Pilcher. 

\ 

i 

Memorandum. 

March 8, 1933.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Fridav, March lLO, 1933. 

4-7 | 7 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. ! 

# * * # * # | * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon the plaintiff by hjs attorney 
presents to the Court his Bill of Exceptions taken at the 
trial of this cause, and heretofore submitted hbrein, and 
prays that the same be signed and made of record, nunc 
pro tunc, which is hereby accordingly done. 

Designation of Record. 

Filed January 17, 1933. 

******* 

• 

The Clerk will please prepare the record on appeal in 
the above-entitled cause to contain the following: 

14 1. Amended declaration. 
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2. Pleas of defendant Taylor to amended declara¬ 
tion. 

3. Demurrer of defendant Continental Trust Company. 

4. Replication of plaintiff to pleas of defendant Taylor 
to amended declaration. 

5. Order sustaining demurrer of Continental Trust Co. to 
amended declaration. 

6. Noting of exception by plaintiff to Court’s sustaining 
demurrer of defendant Continental Trust Co. to amended 
declaration. 

7. Order rendering judgment on demurrer for defendant 
Continental Trust Company. 

8. Jurv’s verdict for defendant Tavlor, executrix; entrv 
of judgment thereon. 

9. Memorandum of Notice of Appeal by plaintiff; memo¬ 
randum of posting $50.00 cash appeal bond. 

10. Note of submission of Bill of Exceptions. 

11. Note of signing Bill of Exceptions. 

12. Bill of Exceptions. 

13. Assignment of Errors with copv of this Designation. 

ROBERT H. McNEILL, 

Attorney for Plaintiff. 

Service of copy of the above and copy of Assignment of 
Errors accepted this 17 dav of January, A. D. 1933. 

QUINTER & SOTHORON, 

By L. HAROLD SOTHORON, 
Attorneys for Continental Trust Company. 
WALTER B. GUY, 

FREDERIC B. WARDER, 
Attorneys for Lila T. Taylor , Executrix. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 14, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 78751 at Law, wherein James S. 
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Pilcher is Plaintiff and Continental Trust Company et al. 
are Defendants, as the same remains upon the dies and of 
record in said Court. 

In testimony whereof I hereunto subscribe m^ name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of March, 1933. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

16 In the Supreme Court of the District of Columbia, 

Holding a Law Court. 

Law. No. 78751. j 

James S. Pilcher, Plaintiff, 
vs. 

Continental Trust Company and Mrs. Lila T. Taylor, 
Executrix of the Estate of Robert L. Taylor,! Jr., et al., 
Defendants. 

Bill of Exceptions . 

Submitted March 8, 1933. 

JESSE C. ADKINS, 

Justice . 

Be it remembered that the above-entitled cau^e came on 
for trial Thursday, December 22, and Friday, December 
23, 1932, before Mr. Justice Adkins and a Jury, jn the Cir- 
suit Division No. 3, Robert H. McNeill appearing for the 
plaintiff and Walter B. Guy and Frederick B. Warder ap¬ 
pearing for the defendant, Lila T. Taylor, Exbcutrix of 
estate of Robert L. Taylor, deceased; whereupon the fol¬ 
lowing proceedings were had: 

Mary Jane Winfree, a witness on behalf of the plaintiff, 
testified as follows: 

That her name was Mary Jane Winfree, tha 1 t she had 
been in the banking business with the Continental Trust 
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Company as Secretary for the past twenty years up until 

February 15 of last year. That she knew W. B. C. Pilcher 

and Robert L. Taylor; that they both had business with 

the bank. Witness testified that a certain note of $875.00, 

made bv Mr. Pilcher, was at some time received bv the bank, 

the date of such receipt being unknown to her, and that 

from time to time this note was renewed. Upon being 

shown the note in question, the witness testified that she 

believed the signatures thereon to be those of Mr. Pilcher 

and Mr. Taylor, and that the note showed, on its face, that 

there was attached to it as collateral fortv-five shares of 

* 

preferred stock of the Southern Roads Company, certifi¬ 
cate No. 21, which the bank held; that the note was not paid 
at maturitv; that the bank called on Mr. Tavlor after 
17 notifvino; botli maker and endorser, and Mr. Tavlor 
arranged for its payment, the exact date of this pay¬ 
ment was unknown to the witness. The mode of payment, 
the witness believed, was a note of Mr. Taylor’s, which 
was subsequently paid. 

The following letter was offered and received in evidence: 

Continental Trust Company, Washington, D. C. 


Mr. Robert L. Tavlor, 

1840 14th St. N. W., 
Washington, D. C. 

Dear Mr. Taylor : 


October 2, 1924. 


We sold the two $100.00 S. W. Straus bonds and received 
therefor $217.35, as per the enclosed statement. 

We paid the note of $160.90, plus interest of $11.72, and 
applied $44.75 as a curtail on the note that you assumed. 

We are enclosing the $160.00 note cancelled and the other 
note uncancelled and will deliver you the Southern Roads 
Company stock when you next come to the bank. 

Yours very trulv, 

(Sgd.) * M. J. WINFREE, 

Secretary . 


Witness testified that she was present and handled the 
transaction at the time Mr. Taylor took up the note in 
question. 
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Witness further testified that all of the facts relating to 
the transaction at the time Mr. Taylor paid for the loan 
were of witness’s own personal knowledge; that the note 
of the said W. B. C. Pilcher, dated June 2, 1924, for 

18 $875.00, endorsed and guaranteed by said .Robert L. 
Taylor, Jr., was the last renewal note of the said 

Pilcher in a series of renewal notes, each for $8fo and en¬ 
dorsed and guaranteed by said Robert L. Taylor, Jr., and 
all collateral, by a certificate of stock for 45 ! shares of 
Southern Roads Company, which had many months prior 
to June 2, 1924, been given to the defendant Tfust Com¬ 
pany as collateral security for the payment of thcj indebted¬ 
ness of said W. B. Campbell Pilcher to the defendant Com¬ 
pany, represented by the note of said W. B. Campbell Pil¬ 
cher, endorsed and guaranteed bv said Robert L. Tavlor, 
Jr.; that upon the maturity of, on about August 1, 1924, 
the note of said Pilcher, dated June 2, 1924, the said Pil¬ 
cher offered no renewal of said note or paid anvj attention 
to same, and the defendant Trust Company called upon the 
said Taylor as guarantor of said note to take it up; that 
the said Taylor called at the banking house of tl|e defend¬ 
ant Trust Company and it was arranged and agreed be¬ 
tween said Robert L. Taylor, Jr., and this witness, acting 
for said Trust Company, that the Trust Company should 
sell some salable collateral it held on a different note of 
said Pilcher, and after crediting any surplus upon the pay¬ 
ment of said indebtedness, to the amount due to (the Trust 
Company on the note of June 2, 1924, the said Robert L. 
Taylor, Jr., would take up whatever remained unpaid on 
said note, provided that the note was transferred to him 
uncancelled, together with the collateral mentioned herein; 
that according to this agreement the defendant Tfust Com¬ 
pany sold the other collateral and applied $44.75 ajs a credit 
on the said note of June 2, 1924, and thereafter, i|n accord¬ 
ance with the agreement with said Taylor, the l4tter took 
up the said note of June 2, 1924, made by the said|W. B. C. 
Pilcher, endorsed and guaranteed by said Taylor, and on 
Oct. 2, 1924, this witness, as Secretary of the de- 

19 fendant Trust Company, mailed uncanctlled the 
aforesaid note of June 2, 1924, having first applied 

the said sum of $44.75 as a curtail on said note and advised 
the said Taylor that the stock of the Southern Roads Com¬ 
pany, which was collaterally deposited as security for said 
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note, would be delivered to said Taylor when he called; 
that although the said Taylor did not for a long time there¬ 
after call for and receive such stock of the defendant Trust 
Company, this defendant held said stock for the said Rob¬ 
ert L. Taylor, Jr., in accordance with said agreement and 
at no time did the defendant Trust Company hold said 
certificate of stock as the agent of W. C. Campbell Pilcher, 
nor as the property of said Pilcher; that on or about Oc¬ 
tober 25, 1927, the defendant Trust Company received a 
letter from said W. B. Campbell Pilcher, directing it to 
transmit said collateral to Warren Brothers Company of 
Boston for sale; that immediately upon the receipt of said 
letter, this defendant Trust Company wrote to said Taylor 
asking to be advised regarding the proposed sale. Neither 
the defendant Trust Company, nor this affiant, have any 
knowledge of what disposition was made by the said Tay¬ 
lor of said stock. 

The witness was shown a letter and stated that it was 
signed by her. 

Said letter was marked 4 ‘Plaintiff’s Exhibit No. 2 for 
identification” and is as follows: 

Continental Trust Company, Washington, D. C. 

December 9, 1927. 

Mr. W. B. Campbell Pilcher, 

4242 American Trust Bldg., 

Nashville, Tennessee. 

Dear Sir: 

We are enclosing you herewith photographic copy of 
your note which was purchased by Mr. Robert L. Taylor 
and delivered to him on September 24, 1924, which was 
three years prior to our receiving any instructions from 
you regarding the sale of the stock. 

Very truly yours, 

(Signed) , M. J. WINFREE, 

Secretary. 

20 The witness was shown a letter and stated it was 
signed by her. 

Said letter was marked “Plaintiff’s Exhibit No. 5 for 
identification” and is as follows: 
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4 'Continental Trust Company, Washington, D. C. 

October 25, 1927. 

Mr. W. B. Campbell Pilcher, 

c/o Pilcher & Pilcher, j 

Union Bank Building, 

Nashville, Tennessee. 

Dear Mr. Pilcher: 

i 

i 

We are endeavoring to get in touch with Mr. j Robert L. 
Taylor as we are anxious to handle this matter to the 
interest of all concerned. 

Very truly yours, 

(Signed) M. J. WINFRjEE, 

Secretary ” 

The witness was shown a letter and stated that she be¬ 
lieved the signature thereon was that of Mr. Cooper. 

Said letter was marked “Plaintiff’s Exhibit No. 6 for 
identification” and is as follows: 

“Continental Trust Company, Washington, D. C. 

October 1;3, 1927. 

Hon. W. B. Campbell Pilcher, 

American Trust Building, j 

Nashville, Tennessee. 

My Dear Campbell: 

In reply to your letter of October 7, regarding the cer¬ 
tificate of stock or the Southern Roads Company, I beg to 
stay that some time ago I had a talk with Bob ^bout this, 
but he did not seem to be able to recall to whopi he sold 
the certificate, nor what he received for it. 

I am sorry I cannot be of more service to you. 

Yours truly, 

(Signed) WADE H. COOPER.” 

The witness was shown a letter and stated that she be¬ 
lieved the signature thereon was that of Mr. Cocyper. 
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Said letter was marked ‘ 4 Plaintiff’s Exhibit No. 7” and 

« 

is as follows: 

21 “Continental Trust Company, Washington, D. C. 

October 22, 1927. 

Hon. W. B. Campbell Pilcher, 

Pilcher & Pilcher, 

Union Bank Building, 

Nashville, Tennessee. 

My Dear Campbell: 

An investigation shows that Bob has never taken the 
stock in question away from the bank. 

Your note was $875.00, plus interest, from August 1, 
1924 to date. 

I have not taken the matter up with Bob, but believe that 

if you wish to settle on the above basis, that it will be 

satisfactory to him. 

* 

Yours trulv, 

(Signed) * WADE H. COOPER, 

President.” 

The plaintiff thereupon offered in evidence the above 
letters, marked “Plaintiff’s Exhibits No-. 2, 5, 6 and 7 for 
identification,” respectively, and each of said letters were 
objected to by the defendant, Lila T. Taylor, on the ground 
that they were hearsay. The Court ruled that they were 
inadmissible on that ground, to which plaintiff noted an 
exception. 

The witness was shown a paper and stated that she be¬ 
lieved the signature thereon to be that of W. B. C. Pilcher. 
Said paper was marked “Plaintiff’s Exhibit No. —, for 
identification” and is as follows: 

“For value received, I, the undersigned, hereby transfer 
and assign to Jas. S. Pilcher, of Nashville, Tennessee, the 
right, title and ownership of said undersigned to the value 
of forty-five (45) shares of the Preferred stock of the 
Southern Roads Company, Certificate No. 21, as of the 
28th day of October, 1927, in excess of the amount of the 
note of said undersigned to the Continental Trust Com¬ 
pany, of Washington, D. C., for Eight Hundred and Sev¬ 
enty-Five ($875.00) Dollars, dated June 2, 1924, due in 




19 


J. S. PILCHER VS. CONTINENTAL TRUST CO. ETj AL. 

sixty days and credited $44.75 September 30j 1924, for 
the payment of which note said stock was therein and 
therewith pledged as collateral security for the payment 
thereof, which said stock said Trust Company on Octo¬ 
ber 28, 1927, misappropriated and disposed of iji violation 
of said pledge agreement, when said stock was of the value 
of $2,160.00. I 

Witness my hand this May 28, 1928. 

(Signed) W. B. CAMPBELL PILCHER,” 

22 It was thereupon agreed between the parties that 
the amount paid on the note by Mr. Taylor when he 
took it up was $830.25. j 

Witness Winfree further testified that she remembered 
that a letter had come to the Trust Company I from Mr. 
Pilcher with respect to the sale of the Southern Roads 
stock by him to someone in Boston; that at thfe time the 
letter was received the Company had the stock in its pos¬ 
session. 

There was no cross-examination of this witness. 

Alexander Young Johnson was called on the stand on 
behalf of the plaintiff. He stated on direct examination 
that he was cashier for the firm of Clark, Childs and Keech, 
formerly F. B. Keech & Company, that the present house 
is a successor to F. B. Keech & Company, that \n Novem¬ 
ber, 1928, he was cashier of the F. B. Keech & Company, 
his duties were to cash checks and pay out drafts, among 
his duties were to make payments for the sale of stock 
made on customers’ accounts; that the record^ that he 
has with him were made with his knowledge and super¬ 
vision, the record being a carbon copy, a duplication made 
at the time of the sale, the office record copy of tlje transac¬ 
tion. The record was actually kept by Mr. M[elton, the 
bookkeeper; the entries were made by the New York Office. 
All bookkeeping is done there. The Washington office only 
makes transcripts. The sheet in question here was made 
up in New York. 

Witness testified that he did not know Mr. Taylor and 
that he did not have any personal recollection of {his trans¬ 
action, but that he knew from the company’s records that 
the sale was made; that payments were made finder this 
record, this being a branch office. 
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Upon being shown a letter for the purpose of refreshing 
his memory on the transaction in question, signed by him, 
witness testified that he had personal knowledge of writ¬ 
ing the letter enclosing the draft. The witness tes- 
23 lifted that he wrote this letter under instructions, 
that while he knew personally that there was such 
an account in the Company the basis for the letter came 
from the records of the Company. Witness stated that 
he had no personal recollection, aside from what his rec¬ 
ords showed, of ever giving Mr. Taylor any money what¬ 
ever. The witness stated that he had no recollection ever 

i 

having had any transaction of any kind aside from what 
he might have gathered from his records. 

After the above evidence had been given the Court ruled 
that all of the above testimony based upon records and 
not within the witness’ personal knowledge was inadmis¬ 
sible. 

Warfield Simpson Melton was called as a witness on be¬ 
half of the plaintiff. He stated that he is assistant Cash¬ 
ier and Bookkeeper for the firm of Clark, Childs & Keeeh, 
who are the successors to F. B. Keech & Co.; that he was 
in their employ in 1928 in the same position; that the 
Washington office is merely a Branch office of a New York 
Broker, consequently the Washington office would hold 
duplicate records of some items and original records of 
others; that it is customary for the New York Office 
monthly to forward to its customers a statement of its 
accounts and of their personal accounts; that he had some 
originals which had been received by customers from the 
New York office; that he would get a duplicate within the 
first two days of the month of the original statements 
which had been sent at the end of the month to the cus¬ 
tomers; that from time to time he has had occasion to 
check up the originals; that the records which he has in 
his hands are copies of statements which the New York 
office sent to Mr. Taylor; that these copies were forwarded 
to him from the New York Office; that he does not know 
Mr. Taylor personally; that there are records that show 
the check was sent; that he has not seen the check but 
he knows what the practice is; that he did not deliver the 
check; that he possibly did see the check, but has no recol¬ 
lection of seeing it, because of the fact that at the time 
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he and Mr. Johnson worked in a very small office, 

24 -so close together that he would see practically ever}" 
move Johnson made and Johnson would! see prac¬ 
tically every move that the witness made; that he can re¬ 
member a certain amount of the transaction buj; does not 
offhand remember any other transaction on that particu¬ 
lar day, but if there was something to bring it toj his mem¬ 
ory he might. 

The next day the witness was called for further direct 
examination and testified that he had obtained the records 
of the transaction he was testifying about yesterday; that 
he has the draft that he spoke of as being held in New 
York; that only judging from what procedure is generally 
used does he know for what purpose the check was sent; 
the witness then produced certain papers and testified that 
it is one of his duties to file these records away after having 
used certain ones of them; upon being shown plaintiff’s 
Exhibit No. 10, witness stated that this is a report of the 
sales of stock, a form used by his house and whidh is made 
U P by a joint telegrapher-order clerk, Mr. Virgil C. Davis, 
with his firm in Washington; that he has what isjknown as 
a “Daily Cash Sheet” showing transactions on November 
2,1927 (such paper was marked Plaintiff’s Exhibit No. 11); 
that it was kept by Mr. Johnson; that the witness’ duty so 
far as this record was concerned, was to take off memo¬ 
randa for his books; that he knows of his own knowledge 
that it is an original record of that date; that it| is in Mr. 
Johnson’s hand writing; that Mr. Johnson ijaakes the 
entries entirely on his own account and the witness has 
nothing to do with Mr. Johnson making it; that jMr. John¬ 
son is the Cashier and it was one of Mr. Johnson’s duties to 
make it. In response to questions by the Court the witness 
testified that all he knew about the matter is b^,sed upon 
the records and that he has no personal knowledge of the 
transaction; that the sales slip is kept and the iteijis are put 
thereon by the telegrapher who does not act linder wit¬ 
ness’ supervision in making the entries; that tbe witness 
would put merely the account number on this iicket and 
from the records that he had available he iwould put 

25 the account name on it, after having figuretl the pro¬ 
ceeds of sale, the w T hole record would be entered on 

his book as a bookkeeping entry. 

The witness further testified that he does not know Mr. 
Taylor’s signature; that he had nothing to do with the 
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mailing- of the item of November 2’, 1927, the only thing he 
had to do with it was his bookkeeping entries; that he does 
not have available the entries which he made of the trans¬ 
actions because those entries are made on sheets for which 
are substituted at the end of the month these duplicate 
records, which are duplicates of originals forwarded to Mr. 
Taylor; that he did not make them; that they were made 
in New York but he checked them with his records when 
they came to Washington. He has a record of the report 
of stock made bv Mr. Johnson and transcribed from this 
record to the witness’ record; that he did not see the record 
made by Mr. Johnson and since the time it was made up by 
Mr. Johnson it has been kept in the custody of the witness. 

This record was marked “ Plaintiff’s Exhibit No. 12 for 
identification”. 

The witness thbn produced a white sheet and testified 
that no part of it is in his hand writing; that they are Mr. 
Davis’ figures, the telegrapher-order clerk; that the papers 
have been in the witness’ custodv since thev were made; 
that on the yellow sheet the name of the customer was 
placed by him and the proceeds which he figures are the 
net proceeds of the transaction; that that was all that he 
placed on it and that was put on the ticket at the time he 
received it from the order clerk; that when he received it 
there would appear thereon the number of shares, the de¬ 
scription of the stock and the sale price, plus the time of 
the report; that the only knowledge he had of the slip was 
secured by taking the number and writing Mr. Taylor’s 
name on it and he also figured the amount of the transaction. 

The witness was asked as to what was the amount of the 
transaction, to which question attorney for the defendant, 
Lila T. Taylor, objected and the Court sustained said objec¬ 
tion, to which ruling plaintiff excepted. 

Plaintiff thereupon offered in evidence a yellow 
26 slip headed with the name “R. L. Taylor” and with 
the word “Sold”, which had been identified by the 
witness and marked “Plaintiff’s Exhibit No. 10 for iden¬ 
tification”, objection to which was made by the attorney 
for the defendant, Lila T. Taylor; the objection was sus¬ 
tained by the Court and the plaintiff noted exception 
thereto. 
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The plaintiff then offered in evidence the “Bujy and Sell 
Sheet” which had been identified by the witness, and 
marked “Plaintiff’s Exhibit No. 14 for identification”. 
The Court ruled that it was not admissible and the plain¬ 
tiff noted an exception thereto. 

The plaintiff then offered in evidence a papkr headed 
“Stock Received” which had been identified bf the wit¬ 
ness and marked “Plaintiff’s Exhibit No. 12 for identifica¬ 
tion”. The Court ruled that it was not admissible and the 
plaintiff noted an exception. 

The plaintiff then offered in evidence the 4 4 Cash Sheet ’ ’ 
which had been identified by the witness and marked 
44 Plaintiff’s Exhibit No. 11 for identification”. The Court 


ruled that it was not admissible and plaintiff 
exception. 


noted an 


if there 


The witness was asked, on cross examination, 
were any records which were available to him that he did 
not bring. He answered, 4 4 Merely the check boolp with the 
stub in it of this draft which I have exhibited”. 

On re-direct examination the witness testified that he 
did not write the stub himself, but that also was made by 
Mr. Johnson and kept in his custody. 

Plaintiff’s Exhibits marked No. 10, No. 14, No. 12, and 
No. 11 for identification” are as follows: 


(Here follow Plaintiff’s Exhibits Nos. 10 and 14, side 

folio 27.) 
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Acct. 

No. 

52 


Plaintiff’s Exhibit No. 12. 

F. B. Keech & Co., Washington, D. C. 

Stock Received. 

Date: October 28, 1927. 
Numbers. 


Name. Shs. 

Union Realty Co.... 1,000 


Stock. 

Seaboard Air Line 
6% 1945 Ha M. 

& S.M55685. | 1000 

8 Bancitaly.27185, 2,3947 

44775, Hip name 

45 Southern Roads 21.45 narjae 


238 Capt. C. R. Train. 

811 Robt. L. Taylor... 

7ths. Pfd. George BJ Crofts 

657 H. H. Westcott.294 7/40 N. A. Common.J96541 /2 j 297495 50 

297496 100 
297495 30 


13946 / 
47972 /7\ 


All in hi4 name. 


7ths 

X 1678040 
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Plaintiff’s Exhibit No. 11. 


F. B. Keech & Co., Washington, D. C. 

Cash Sheet. 

November 2, 1927. 


Acc’t 

No. Name. Credit. 

540 R. R. Securities Trading Sgnd. WHRN. 4.285 

540 R. R. Securities Trading Sgnd. WHRN. 115 

15 Harriet M. Nolan. 100 

620 Joseph B. Quinlan. 90 


Deposit Riggs National Bank 


4,590 


Draft 

No. Name. Debit. 

648 6613 S. Sees Corpn. 1,000 

811 6614 Robert L. Taylor. 2,137.50 

722 6615 Louis Rosenberg. 3.7S3 

365 6616 John A. Benter. 770.55 

580 6617 V. N. Cushman. 500 

383 6618 Noble C.Shils. 125 

59 6620 Potomac Sees Corpn. 154.20 

920 6619 Col. L. M. Fuller. .. 10.000 


28 1 /: James S. Pilcher, the plaintiff, testified on direct 

examination by deposition as follows: 

That his name, occupation, and address are James S. 
Pilcher, 1701 Division Street, Nashville, Tennessee, lawyer 
by profession; that he was the plaintiff in this case; that 
he acquired this claim on which suit is brought by pur¬ 
chasing it from W. B. Campbell Pilcher. In answer to the 
question, “Have you any letter written by R. L. Taylor to 
W. B. Campbell Pilcher that relates to this said matter?” 
The witness said, “I decline to answer that question. As 
I understood it, Robert L. Taylor is now dead and had de¬ 
parted this life before the suit was commenced.” 

Plaintiff introduced in evidence a photostatic copy of the 
following note: 


(Here follows note dated June 2, 1924, side folios 29 and 

29a.) 


30 It was stipulated by counsel for plaintiff, and de¬ 
fendant that the records of the Continental Trust 
Company show that a $875.00 note of W. B. C. Pilcher, en¬ 
dorsed by Robert L. Taylor was taken out of the Conti¬ 
nental Trust Company, and that on September 24, 1924, a 
discount of $875.00 was granted to Robert L. Taylor per¬ 
sonally. On the above date, September 24, 1924, a note 
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of Robert L. Taylor was received in the bank (Continental 
Trust Company) for $875.00 with the notation f ‘take over 
W. B. C. Pilcher note”, with a notation above tjiat of Sep¬ 
tember 30, 1924. 

The plaintiff offered in evidence the assignment marked 
“Plaintiff’s Exhibit No. — for identification”,! the signa¬ 
ture on which had been identified by the plaintiff’s witness, 
Mary Jane Winfree. The defendant Lila T. Taylor ob¬ 
jected to the admissibility of the assignment, for the rea¬ 
son that it sets up no claim against her or hep testator; 
that it attempts to assign whatever claim W. Bl Campbell 
Pilcher had against the Continental Trust Conjipany. 

The Court permitted the plaintiff and the defendant Lila 
T. Taylor to submit authorities on the question of the ad¬ 
missibility of the assignment and thereafter the Court held 
that the assignment was inadmissible as against the de¬ 
fendant Lila T. Taylor, for the reason that it didinot assign 
any claim against her or her testator, to which ruling the 
plaintiff noted an exception. Thereupon the attorney for 
the plaintiff stated that if there was any doubt about the 
legal proposition he was going to offer some proof about 
it by the assignor and then offered to prove by the as¬ 
signor that at the time the instrument was executed and 
delivered, and previous thereto, the facts as to! the char¬ 
acter of the claim were discussed between him and his 
father and that it was decided that he would sell the claim 
and all rights he had out of the sale of the stock against 
every and any person, and he executed the assignment for 
that purpose and delivered it and received the considera¬ 
tion. The Court refused to permit W. B. Campbell Pilcher 
to testify as proposed, to which ruling the plaintiff ex¬ 
cepted. 

30M> W. B. Campbell Pilcher was called as a witness for 
the plaintiff and testified as follows: 


That he knew Mr. Taylor’s signature and upon being 
shown a check, photostatic copy of which is hereto attached, 
stated that the signature appearing on the reverse thereof 
is that of Mr. Taylor. 

Thereupon plaintiff offered in evidence the chdek, dated 
November 2, 1927, from the firm of F. B. Keeclj & Com¬ 
pany, 52 Broadway, New York City, payable to tho order of 
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Robert L. Taylor, for the account No. 811, to which the de¬ 
fendant, Lila T. Taylor, objected on the ground that there 
had been no identification of the check nor had it been 
connected in anv wav with the transaction involved, and 
the Court sustained the objection, to which ruling the plain¬ 
tiff noted an exception. 

(Here follows check, side folio 31.) 

32 Upon conclusion of the plaintiff’s case the defend¬ 
ant, Lila T. Taylor, moved for a directed verdict, 
first, because of the defects in the assignment; secondly, be¬ 
cause there is no proof that any stock ever belonging to 
Pilcher was delivered to Taylor, and third, because there 
is no evidence of any proceeds from the sale of this par¬ 
ticular stock ever having been delivered to Air. Taylor. 

Thereupon the Court announced that it would grant the 
motion because the assignment was not in evidence and it 
would not say that the other grounds for the motion were 
not good. To which ruling the plaintiff noted an exception. 
The Court then instructed the jury as follows: 

“As a result of a discussion last night and this morning 
I think that the assignment upon which the plaintiff sues 
does not cover the cause of action against Air. Taylor, if 
there ever was one, and therefore I am granting the motion 
of the defendant to direct a verdict in favor of the defend¬ 
ant.” 

To which instruction the plaintiff noted an exception. 

Whereupon the jury returned a verdict for the defendant, 
Lila T. Taylor, and upon which judgment was entered, .and 
to which entry the plaintiff noted an exception. 

Now, therefore, this tenth day of Alarch, 1933, the under¬ 
signed Judge of the Supreme Court of the District of Co¬ 
lumbia before whom said cause was pending and said pro¬ 
ceedings were had, being fully advised in the premises, 
doth find the foregoing to be a true Bill of Exceptions on 
behalf of said plaintiff, and that the same contains the sub¬ 
stance of all the evidence introduced at the trial of said 
cause, the rules of the Court and exceptions allowed, and 
the charge of the Court to the jury, and with exceptions 
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allowed thereto, and that each matter therein contained is 
true and correct, and the same is hereby signed, Sealed and 
certified to and allowed as a full true and complete Bill of 
Exceptions. 

JESSE C. ADKItNS, 

Justice. 

j 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5928. James S. Pilcher, appellant, vs. dontinental 
Trust Company et al. Court of Appeals, District of Co¬ 
lumbia. Filed Apr. 3, 1933. Henry W. Hodges, Clerk. 
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No. 5928 


JAMES S. PILCHER, Appellant 

v. 

CONTINENTAL TRUST COMPANY and LILA T. TAYLOR, 

Executrix 


Brief for Appellant 


STATEMENT OF THE CASE 

The record in this cause shows that W. B. Cj Pilcher, 
assignor of the appellant, who was then residing in the 
District of Columbia, on June 2, 1924, executed his prom¬ 
issory note due sixty days after date to the order of 
Continental Trust Company, a banking institution of 
Washington, D. C., pledging as collateral security to said 
note forty-five shares of the preferred stock of the 
Southern Roads Company, certificate No. 21, which note 
matured August 1, 1924. This note was endorsed by 
appellee’s decedent, R. L. Taylor. (See photostatic copy 
of note and endorsement Record pages 29 and ?9A). 

The above note was not paid at maturity by appel¬ 
lant’s assignor, nor by the endorser, but on a date sub- 


sequent to the maturity of said note, to wit: September 
24, 1924, the amount due thereon was paid by the en¬ 
dorser, Robert L. Taylor, and the Pilcher note delivered 
to him, said Taylor, in order to raise the money to pay 
the note, having delivered to the bank his own note for 
$875.00, the proceeds of which was put to his credit in 
order that he could then “take up W. B. C. Pilcher 
note.” (Record p. 25). 

Following the taking up by the endorser Taylor of the 
Pilcher note, the collateral which had been deposited 
as security therefor was left in the hands of the de¬ 
fendant Continental Trust Company, no demand for the 
same having been made by the endorser at the time he 
paid the Pilcher note, and nothing was done by either 
the Trust Company or Pilcher to affect a sale of the col¬ 
lateral under the authority of the collateral note, nor was 
anything done to affect the legal status of the collateral 
in the bank beyond the payment of the original collateral 
note, and its withdrawal therefrom. The amount paid 
on the note was the face thereof, with interest, less a 
credit of $44.75 paid by the sale of other collateral of 
the maker, the total amount paid by said Taylor for the 
note being $830.25. 

Following the payment of the note of appellant's 
assignor by Taylor, the endorser, the collateral remained 
in the bank for about a period of three years, and while 
so in the bank appellant's assignor found a purchaser for 
said stock, and so notified the bank, and directed the 
bank to deliver the stock to the purchaser for the price 
of $2160. (Record p. 3). Instead of making a delivery in 
accordance with the instructions from the appellant’s as¬ 
signor, the bank at once notified the endorser Taylor of 
the instructions which it had received for the sale of said 
stock, and then delivered said stock to said Taylor, who 
proceeded to deliver it to the purchaser found by appel¬ 
lant's assignor, Warren Brothers Company of Boston, 
and said Taylor collected the proceeds of said sale, to wit: 


o 

ij 


§2160.00, and retained the whole of same, said sale price 
being in excess of the amount of the note of appellant’s 
assignor to the extent of §1329.75. (Record p. 24)j. 

j 

In the meantime, on the 28th day of May, 1^28, W. 
B. C. Pilcher had assigned to appellant, for valup, all of 
his rights against both defendants, the Continental 
Trust Company and the estate of Robert L. Tayl<j>r (who 
had in the meantime died), the terms of said assignment 
being found on page 18 of the Record, and appellant, 
as such assignee, after ascertaining the abov|e facts 
brought his suit against the estate of said Taylor and 
the Continental Trust Company, a banking corporation, 
for the sum of §1,181.06, the net amount realized by said 
Taylor, with the cooperation of said bank, from the sale 
of the collateral security due the assignor of appellant. 
(See Declaration, Record p. 1, 2, 3 and 4). | 

I 

To the foregoing suit the estate of said Taylpr plead¬ 
ed that it was not indebted and also an offset. (Record * 
p. 4). 

To the said Declaration the defendant Continental 
Trust Company demurred on two grounds, (Recqrd p. 6), 
which said demurrer was sustained by the trial Justice. 
(Record p. 7). I 

As to the defendant, the Estate of Robert Lj. Taylor, 
the cause of action proceeded to trial before Honorable 
Jesse C. Adkins, justice presiding, and a jury, on De¬ 
cember 22, 1932, and after the taking of testimony and 
the refusal of the court to receive certain testimony of¬ 
fered by the appellant, to which due exceptions were 
duly taken and noted, the court directed a verdict at 
the end of the taking of testimony in favor of the de¬ 
fendant, the Estate of said Robert L. Taylor, frpm which 
action of the Court this appeal was taken. 

During the progress of the trial seventeen exceptions 
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were noted, and are the basis of the Assignment of Er¬ 
rors of appeal found in the Record, pages 9, 10 and 11. 

It is proper to state briefly the substance of the As¬ 
signment of Errors upon which the appellant depends 
for a reversal of the action of the court in sustaining 
the demurrer of the defendant Continental Trust Com¬ 
pany, and directing a verdict in favor of the estate of 
Robert L. Taylor. 

We will argue the case upon the Assignment of Er¬ 
rors in the following order: 

FIRST: Assignment of Error No. 1 which relates to 
the action of the court in sustaining the demurrer of the 
defendant Continental Trust Company, and entering 
judgment thereon. This will be argued separately. 

SECOND: Assignment of Error No. 2 is based upon 
. the refusal of the court to receive in evidence that cer¬ 
tain paper writing purporting to be an assignment by 
the maker of the note (Record p. 9) of all his rights of 
action to appellant, it being the contention of appellant 
that said assignment duly proved vested in appel¬ 
lant all the rights theretofore belonging to his assignor, 
and gave him full right to bring this action upon said 
assignment. 

THIRD: Assignment of Errors Nos. 3, 4, 5 and 6 all 
relate to the refusal of the court to receive in evidence 
certain letters ffom the defendant bank to plaintiff’s 
assignor relative to the subject matter of this action. 
Each of these assignments will be treated together in 
argument. 

FOURTH: Assignment of Error No. 7 will be pre¬ 
sented independently. 

FIFTH: Assignment of Errors Nos. 8, 9, 10, 11, 12 and 
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13 relate to the refusal of the court to receive in evi¬ 
dence certain documentary proof from the file$ of F. B. 
Keech & Company offered by employees in charjge there¬ 
of and familiar therewith relative to the subject matter 
of this litigation. These assignments will bk treated 
together in argument. 

i 

SIXTH: Assignment of Errors Nos. 14, 15, i6 and 17 
all relate to the exceptions taken by appellant to the 
action of the Court in granting the motion ojf the de¬ 
fendant Taylor in directing a verdict on saiq motion, 
and in rendering judgment on said verdict, arid a gen¬ 
eral exception No. 17 for “errors apparent on! the face 
of the record.” Assignments 14, 15 and 16 will be treat¬ 
ed as one, and 17 is abandoned. 


ARGUMENT 

I. The Court erred in sustaining the demurrer of the 
Continental Trust Co. (Assignment of Erro]r No. 1, 
Record p. 9). 

The right of subrogation is one of indemnity. It has 
its origin and basis in equity. It is never enfqrced as a 
reward for negligence. Plaintiff has alleged, and the 
facts are admitted upon demurrer, that the note in ques¬ 
tion was paid in full on September 30th, 1924; that on 
that date the defendant Trust Company turned^ over the 
Pilcher note to Robert L. Taylor, uncancelled ;j that de¬ 
fendant Trust Company retained in its possession as 
agent for Plaintiff’s assignee the 45 shares of Southern 
Roads stock until October 28, 1927, four d^ys after 
Plaintiff’s assignee had directed defendant Trbst Com¬ 
pany to sell the collateral to a purchaser who had been 
found by said assignee. Defendant Trust Company by 
its demurrer says that it had a legal right to [hold said 
stock for approximately 3 years, and then aft£r receiv- 
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ing notice from the equitable owner of the stock (Plain¬ 
tiff’s assignee) to sell same and credit the note with the 
proceeds therefrom, then turn the stock over to the en¬ 
dorser and allow him to make the sale, approximately 
three years after the endorser paid the note. 

The Trust Company maintains that it had a right to 
turn the stock over to Robert L. Taylor on the theory of 
Taylor being subrogated to the rights of the defendant 
Bank. 

We agree as to the applicability of the case of Mankey 
vs. Willoughby, 21 Appeals D. C. 314, in so far as the 
facts accord with the facts in this case, but the case is 
inapplicable in principle to this case because the facts 
are so different as to create an entirely different legal 
basis for the court’s consideration. 

In the case of Mankey vs. Willoughby the court held 
that the holder of a promissory note secured by col¬ 
lateral is required by law, upon payment of the note by 
an endorser or guarantor, to deliver to the latter the 
note and collateral as means of INDEMNITY to him. 

The endorser could have legally demanded the col¬ 
lateral when he paid the note, but only then could he 
have demanded it as an indemnity for the amount he 
paid. 

In this case when the endorser paid the note he did 
not demand or receive the collateral, and according to 
the pleadings in this case the maker of the note, who 
was also the owner of the collateral,-—subject to the 
indemnity privilege vested in the endorser,—had a right 
to sell it or dispose of it to his own advantage, subject 
only to the rights of the endorser to be indemnified from 
the collateral for the amount of the note which he had 
paid. 
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When the endorser left the collateral with jthe bank, 
the bank became the holder thereof for the benefit of 
the real owner, subject to the rights of the endorser to 
be indemnified from the proceeds of any sale thereof. 

When the bank received notice from the maker of the 
note that he had sold the collateral and desired the bank 
to make delivery, and thereupon indemnified the en¬ 
dorser fully, it was under a duty to the maker o^ the note 
to carry out his instructions, and when it failecj to do so 
it became guilty of the conversion of the collateral and 
liable to the Appellant, the one beneficially interested 
therein, and when the bank delivered the collateral to 
the endorser in violation of the instructions of the maker, 
—when it was advised that the maker had fou^id a sale 
for the collateral for a sum in excess of the ajnount of 
indemnity payment due the endorser,—it thereby vio¬ 
lated its duty to the maker of the note and tb his as- 

i 

signee, and became liable for any resulting damages. 
This liability arose because the bank ignored the notice 
given it of a sale by the maker of the note of the col¬ 
lateral for a sum in excess of the liability of the maker 
to the endorser, with full knowledge of the ownership 
of the collateral by the maker, subject only tb the in¬ 
demnity privilege to the endorser, and was vrithbut right 
to deliver up the property of the maker of the note un¬ 
der such facts and circumstances, and must be held for 
the amount of damages sustained by reason of such 
action. 

i 

Nothing in the case of Mankey vs. Willoughby con¬ 
flicts with the above proposition. 

1.—The Rights of Pledgor as to Collateral. 

• ! 

According to the great weight of authority! in this 
country where a pledgee in violation of his trust sells 
or disposes of the pledge thereby putting it oi^t of his 
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power to return the property, the tender of the amount 
of the loan is not a condition precedent to the right of 
the pledgor to maintain an action for the conversion of 
the property. 

21 R. C. L. 677, 678, 679. 

The rule is well settled in most jurisdictions that upon 
tender of the amount of the debt for which property is 
pledged either upon the day of maturity or thereafter 
before he property has been lawfully sold by the 
pledgee, the lien of the pledgee is destroyed and action 
will lie against the pledgee in favor of the pledgor if the 

former refuses to deliver up the property pledged. 

% 

21 R. C. L. 680-1-2. 

The relations and rights of the parties to a pledge con¬ 
tract are unchanged by the default of the pledgor to pay 
his debt at maturity. The pledgee has not even after 
default the absolute title. The character of the bail¬ 
ment is not changed. It is still a pledge and can be en¬ 
forced and made available only as such and until the 
pledgee has proceeded to make the security available in 
the manner prescribed by law, the pledgor is entitled 
to redeem by a payment of sufficient tender of the prin¬ 
cipal debt. A stipulation in the contract of pledge in¬ 
tended to defeat the right of redemption to the effect 
that upon the failure of the pledgor to make prompt pay¬ 
ment the title should become absolute in the pledgee is 
void nor will a merely colorable and pretended sale of 
the pledged property by the pledgee affect the rights 
of the pledgor as against one not standing in the posi¬ 
tion of a bona fide purchaser. 


21 R. C. L. 683. 


With regard to the respective rights of parties to a 
contract of pledge it is well settled that the general 
property in the thing pledged remains in the pledgor. 
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21 R. C. L. 649. 

See note 5 and only a special property vests in th£ pledgee 
lb. 650, note 6 while he has the right to retain ihe prop¬ 
erty pledged until the debt for which the property 
pledged is fully satisfied, or otherwise discharged, the 
pledgee acquires no interest in the property except as 
security for his debt. Ib 650 note 8. The default of 
the pledgor to pay the debt at maturity in no way af¬ 
fects the nature of the pledgee’s rights concerning the 
property pledged except that he then becomes entitled 
to make the security available in the manner prescribed 
by law, or by the terms of the contract. Ib 651 note 10. 

The increase of the thing pledged is also subject to the 
lien and the pledgee is entitled to its possessiori, though 
he must account therefor to the pledgor. 

See Mankey vs. Willoughby, 21 App. dases (D. 

C.) 314 10 Cyc 637. 

“Upon default of the pledgor in discharging the prin¬ 
cipal obligation at maturity, the pledgee does not acquire 
title to the collateral, but holds it subject to the right 
of redemption in the pledgor or his representatives, 
until the right has been extinguished by a lawful sale 
of the property. 

31 Cyc. p. 858. 

i 

“Upon payment of the proper amount, the pledgor 
may redeem at any time before a valid sale or fore¬ 
closure of the pledge. Such right is not extinguished by 
a wrongful sale of surrender of the property, as! the pur¬ 
chaser will acquire no greater interest in the property 
than the pledgee had.” 


i 

I 


31 Cyc. p. 859. 
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The pledgor’s right to redeem is unaffected by a trans¬ 
fer of the collateral by the pledgee not amounting to a 
sale according to the terms of the pledge. 

Jennings vs. Wyzanski, 188 Mass. 285. 

Swann vs. Baxter, 86 Misc. 233, 73 N. Y. Supp. 

336. 

“A wrongful sale of the pledged property. * * * or 
otherwise in violation of the rights of the pledgor, so 
as to place the property beyond the control of the 
pledgee, constitutes a conversion of the property, for 
which the pledgee is liable to the pledgor.” 

31 Cyc. p. 880. 

II. THE COURT ERRED IN REFUSING TO RE¬ 
CEIVE THE PAPER WRITING, DESIGNATED AS 

“PLAINTIFF’S EXHIBIT NO. . ” PAGE 18 OF 

THE RECORD, IN EVIDENCE AGAINST THE EX¬ 
ECUTRIX OF THE ESTATE OF ROBERT L. TAYLOR, 
JR. (Assignment of Error No. 2—Record p. 9). 

It was admitted by Counsel representing the Estate 
of Taylor that the assignment was a good and valid one 
against the defendant Continental Trust Company, but 
it w’as insisted that same gave no right of action against 
the defendant Taylor. 

For the benefit of the Court the assignment is herein 
again set out. 

“For value received, I, the undersigned, hereby trans¬ 
fer and assign to Jas. S. Pilcher, of Nashville, Tennessee, 
the right, title, and ownership of said undersigned to 
the value of forty-five (45) shares of the Preferred stock 
of the Southern Roads Company, Certificate No. 21, as 
of the 28th day of October, 1927, in excess of the amount 
of the note of said undersigned to the Continental Trust 
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Company, of Washington, D. C., for Eight Hundred and 
Seventy-Five ($875.00) Dollars, dated June 2, j.924, due 
in sixty days and credited $44.75 September 80, 1924, 
for the payment of which note said stock was therein 
and therewith pledged as collateral security for the pay¬ 
ment thereof, which said stock said Trust Conppany on 
October 28, 1927, misappropriated and disposed of in 
violation of said pledge agreement, when said stock was 
of the value of $2,160.00. 

Witness my hand this May 28, 1928. 

(Signed) W. B. CAMPBELL PILCHER.” 

It was urged upon the Court below that the last three 
lines reading “which said stock said Trust Company on 
October 28, 1927 misappropriated and disposed of in 
violation of said pledge agreement, when said ^tock was 
of the value of $2,160.00,” in some way limitsl the ap¬ 
plication of the general granting clause, to sucjh an ex¬ 
tent that no right of action passes to the assignee as 
against any one other than defendant Continental Trust 
Company. This was the view adopted by the lower 
Court, and was the basis for his directed verdjct. (See 
page 26, Record). 

The Court: (R. p. 26). 

“As a result of a discussion last night and this morn¬ 
ing I think that the assignment upon which the Plaintiff 
sues does not cover the cause of action against Mr. Tay¬ 
lor, if there ever was one, and therefore I am granting 
the motion of the defendant to direct a verdict in favor 
of the defendant.” 

! 

We urge upon Your Honors that the above instrument 
was a good assignment by W. B. Campbell Pilcher of 
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all rights, title and ownership that he had in the equity 
in said 45 shares of stock, and that it gave to the as¬ 
signee, the plaintiff here, every right that the assignor 
had on the date of the assignment, and we say that the 
last three lines above quoted taken from the assignment 
amount to nothing more than a mere assertion by the 
assignor of an option or belief that the trust company 
on October 28, 1927, unlawfully appropriated the stock 
and delivered it to Robert L. Taylor, represented here by 
his administrator as defendant. The assignment would 
have been just as effective had the above clause been 
omitted and it should be interpreted by the Court as 
though the above clause had been omitted. This clause 
was utterly without legal effect as between the assignor 
and assignee, and therefore is merely surplussage to the 
material parts of the assignment. 

This is an action based upon the assignment of a 
chose in action, or right of action formerly belonging to 
plaintiff's assignor and growing out of the allegations in 
plaintiff’s declaration substantially to the following ef¬ 
fect: 


That in October, 1927, plaintiff’s assignor was 
the owner of an equity in 45 shares of stock of 
Southern Roads Company worth approximately 
SHOO above any obligation for which it was 
pledged to the Continental Trust Company upon 
a note endorsed by the defendant’s decedent, 
Robert L. Taylor, which note was paid by him in 
1924; that the stock remained in the possession 
of the bank, said decedent having executed a new 
note to the bank in lieu of the Pilcher note, for 
exactly the same amount of money as the face of 
the Pilcher note and withdrew from the bank the 
Pilcher note, leaving the stock with the bank until 
October 28, 1927; that about that date the bank 
was notified that plaintiff’s assignor had found 
a sale for the stock. Thereupon said bank turned 
it over to defendant’s decedent as the endorser on 
the original note paid by him in 1924, giving him 
notice that plaintiff’s assignor had found a mar- 
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ket for the stock; that immediately thereafter 
defendant’s decedent, knowing of the claim of 
plaintiff’s assignor to an equity in the stock, and 
the stock never having been sold by the bank or 
the endorser under the terms of the collateral 
note or otherwise, took the stock to a brokerage 
house in the District of Columbia, sold it for 
$2160, and retained the entire proceeds, although 
the stock had never been pledged for ai^ amount 
greater than $875 and interest. 

It w’as the right to sue the estate of Robert L. Taylor 
who committed the above acts in violation of the rights 
of plaintiff’s assignor that the assignment was made, 
and while it included a right to sue the trust Company, 
it by no means EXCLUDED the right to sue Robert L. 
Taylor. On the other hand it w r as an all-inclusive, all-em¬ 
bracing assignment which carried with it all of “the 
right, title and ownership of said undersigned ASSIG¬ 
NOR OF THE VALUE of 45 shares of the preferred 
stock * * * in excess of the amount of the note of said 
W. B. Campbell Pilcher. 

No question is raised here as to the right of tlje assign¬ 
or to assign a claim he had against Robert L. Taylorj, 
deceased, and/or the trust company. The only ques¬ 
tion raised here is, did he do so ? A right to do so is 
amply given by title two Chapter 1, Section 3, page 3 
of the Code of the District of Columbia, under the head¬ 
ing “ASSIGNMENT OF CHOSES IN ACTION” and sub¬ 
heading— 

General Assignments.—In case of a general as¬ 
signment which shall include choses in action it 
shall not be necessary to execute a separate as¬ 
signment of each chose in action, bui the as¬ 
signee, shall be entitled, by virtue of thje general 
assignment, to sue in his own name on the choses 
in action included therein. (Mar. 3, 1901* 31 Stat. 
1256, c. 854, sec. 434). 

i 

It will be noted from the above section that ihe Code 
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provision provides that a general assignment may be 
given of a general claim, and that the assignee may sue 
in his own name or a general assignment may be given 
of several choses in action in one assignment, and the 
assignee may then sue severally upon the general assign¬ 
ment. 

It is important that we consider the meaning of the 
legal term “assignment.” 

In Volume 2, R. C. L., page 593, Section 1, we find the 
following definition of an assignment in general terms: 


“An assignment in law is a transfer or setting 
over of property, or of some right or interest 
therein, from one person to another, and unless 
in some way qualified, it is properly the transfer 
of one’s whole interest in an estate or chattel or 
other thing. The word is sufficiently compre¬ 
hensive to include transfers of all kinds of prop¬ 
erty rights, but ordinarily it is limited in its ap¬ 
plication to the transfer of those things which are 
commonly designated “choses in action” and to 
rights in or connected with property as dis¬ 
tinguished from the particular item of propertv, 
etc.” 

Under the heading, “Entire and Partial Assignments 
2 R. C. L.,” Section 27, page 618. the author says: 


“Courts of law not exercising equitable juris¬ 
diction d,o not as a rule recognize any assignment 
of a part only of an entire demand or chose in 
action.” 

From the above it will be noted that the law favors an 
assignment of an entire demand or interest in a chose 
in action, and that an assignment will be so interpreted 
unless there is something in its terms to indicate the 
contrary. In the assignment at issue here it expressly 
conveys “the right title and ownership”—meaning, we 


15 


sumbit, ALL the right, title and ownership in the South¬ 
ern Roads Company’s stock of plaintiff’s assignor to 
plaintiff. In conveying all such right, title and ownership 
the legal effect necessarily was to vest in the Assignee 
every right to proceed to collect or recover suqh right, 
title and ownership no matter who it became necessary to 
sue, whether Taylor and the trust company and/or any 
other persons who might have been involved in the trans¬ 
action and guilty of wrongful deprivation of the right of 
the assignee to recover the property assigned to him. 
Again let it be said that this suit was based on [the the¬ 
ory that the assignor conveyed to the assignee ijiis right 
to recover the excess value of his own stock which had 
been illegally and wrongfully sold and the proceeds 
wrongfully converted. When the suit was brought it 
was believed that the trust company and Taylor w^ere 
guilty of the wrongful conversion, and they wkre both 
sued. The evidence is disclosed that the actual conver¬ 
sion into cash to the injury of the assignee was jby Tay¬ 
lor, and that he received the proceeds. Sureljf it can¬ 
not be said that when the interest in the stock belong¬ 
ing to plaintiff’s assignor was conveyed to plaintiff that 
the courts are closed to him now to sue to recojver “the 
right, title and ownership” which were so assigned to 
him for a valuable consideration. 

Under the heading “Rights and Securities Passing 
with Assignments 2 Ruling Case Law,” Section 43, page 
633, the author says: 

“The assignment of a debt ordinarily carries 
with it all liens and every remedy or] security 
that could have been used or made available by 
the asisgnor as a means of indemnity! or pay¬ 
ment, although they are not specifically named 
in the instrument of assignment.” 

In Burrill on “Assignments,” Chapter 2, page 19, sec¬ 
tion 9, under the heading “Debtor’s Right to Assign,” 
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the author quotes from an opinion of Mr. Chief Justice 
Marshall in 85 Wheaton, 229, as follows: 

“It would seem,” observes Mr. Chief Justice 
Marshall, “to be a consequence of that absolute 
power which a man possesses over his own prop¬ 
erty that he may make any disposition of it which 
does not interfere with the existing right of 
others; and such disposition of it, if it be fair 
and real, will be valid. The limitations of this 
power are those onlv which are prescribed bv 
law.” 

The author then proceeds as follows: 

“The right to transfer is a necessary incident 
to the right of property itself, and rests on the 
same foundation with the absolute rights to ac¬ 
quire and enjoy.” 

In view of the fundamental right to assign what one 
has and in view of the proof of the assignment having 
been made for a valid consideration, as Chief Justice 
Marshall says, “if it be fair and real it will be valid,” and 
there is no limitation upon such an assignment unless 
one be prescribed by law’ and here in this jurisdiction the 
law expressly favors such an assignment. 


“As a general rule all rights of action may be 
assigned that upon the death of the party would 
pass to his legal representatives.” 

Corpus Juris, Vol. 5—Sec. 50, page 884. 

Certainly an instrument signed by W. B. Campbell 
Pilcher in case of his death w*as sufficient to transfer 
to his assignee every right that he had in the equity 
of the Southern Roads Company stock. 

In the same volume, 5 C. J., Section 61, page 897, the 
author says: 
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“In the absence of restrictions imposed by 
statute or by the instrument creating the inter¬ 
est or right, no particular mode or form is neces¬ 
sary to effect a valid assignment and any acts or 
words are sufficient which show an intention of 
transferring or appropriating the owner’s in¬ 
terest.” 

In support of the above statement, cases are cited from 
most of the states of this union and from Canada. Under 
Section 64, Volume 5 C. J., page 899, we find the follow¬ 
ing: 

“To constitute an assignment there must be 
the purpose to assign or transfer a wl^ole or a 
part of some particular thing, debt or £hose in 
action. The subject matter of the assignment 
should be described with such particularity as 
to identify it, but no greater particularity is re¬ 
quired than is actually necessary to do this, with 
the aid of the attending and surrounding circum¬ 
stances. If the interest or claim assigned is suf¬ 
ficiently described to be identified, it is npt neces¬ 
sary to state the amount.” 

In support of the above quotations are foufid cases 
from most of the states. 

In strict conformity with the above, we find 
73, 5 C. J., page 906, the following language: 

“Where the assignment is in writing no special 
form of words or language is required to be used 
although the operative words of an assignment 
generaly used are ‘sell, assignment and transfer’ 
or ‘sell, assign, and set over’ * * * Any language 
however informal, if it. shows the intention of the 
owner of the chose in action to transfejr it, will 
be sufficient to vest the property therein in the 
assignee.” 

In support of the above, among other cases from all 


in section 
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over our country is found the case of Andrew vs. Meyer- 
dirick. 87 Md., 511. 

We think it would be a strained and entirely incorrect 
view to take of the assignment to appellant to hold that 
it did not convey to him the right to proceed to acquire 
by suit or otherwise any benefit, right, title or owner¬ 
ship of his assignor to the value of the equity of more 
than $1100 in the stock sold by defendant’s decedent 
under the circumstances established by the proof in this 
case. The plaintiff bought and paid for this right by 
delivering to the assignor a valuable consideration. If 
he did not buy the right to collect what was due his 
assignor from whomsoever it was due, what did he buy? 
The Lower Court held in this case that the last three 
lines of the assignment stated an incorrect conclusion of 
law, that is, it held, in sustaining the demurrer of the 
defendant trust company, that plaintiff’s assignor mis¬ 
interpreted the legal effect of the acts of the trust com¬ 
pany. Said last three lines, as above argued, merely ex¬ 
pressed the view of plaintiff’s assignor as to what he 
thought the trust company had done. He no more as¬ 
signed the equity in the stock as a claim against the 
trust company than against defendant’s decedents. He 
assigned that right in the stock to be recovered by what¬ 
ever means might be necessary, and when this suit was 
brought it was brought against both because of the belief 
of the plaintiff, and his assignor that the claim existed 
against both. Whether their legal opinion was correct or 
not is utterly beside the mark. The real assignment was 
an assignment of the value in this stock, of which the 
plaintiff was illegally and wrongfully deprived, and under 
our statutes and under the above decisions, he had a right 
to bring his suit against any person responsible for this 
deprivation irrespective of the legal opinion or conclu¬ 
sion of his assignor as to who was guilty of the alleged 
misappropriation and wrongful disposal thereof. 

Quoting from 1 Greenleaf, Evidence 301, as to reject- 
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ing surplussage in written instruments, the! learned 
author says: 


**1 


‘Where upon applying a written instrument to 
its subject matter, whether person or tiling, the 
description contained in the instrument if true 
in part, but not true in every particular, [so much 
of the description as is false may be rejected, if 
sufficient remains to ascertain its application. 


1 Greenl. Evi. 301. 


The Lower Court has ruled by sustaining the cjemurrer 
that the last three lines in the assignment are,! in legal 
contemplation without effect as to the Continental Trust 
Company—in effect a false statement. Applying Green- 
leaf’s theory to the assignment in question it would be 
the Court’s plain duty to strike out the last three lines as 
a false statement, or at least merely stating aj miscon¬ 
ception of legal rights, or as surplussage. 


Quoting from 5 Corpus Juris under the title (‘Assign¬ 
ments,” we find the following pertaining to llhe con¬ 
struction to be placed on an assignment and tl^e rights 
assigned: 

“A valid and unqualified assignment of a chose 
in action, which has a present existence, trans¬ 
fers to the assignee the chose assignedi that is 
to say, the assignee takes the LEGAL or equit¬ 
able title to the chose to the same extent fo which 
the assignor had title. 

5 C. J. 942, Sec. 115. 


“In the construction of assignments, t|he main 
object is to ascertain the intention of the parties, 
as in the case of any other contract or deed. 

This intention is to be derived from a, consid¬ 
eration of the whole instrument.” 
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5 C. J. 943. Sec. 116. 


“All property and property rights that are 
comprehended by the terms used therein pass 
by an assignment and such rights and remedies 
of the assignor as are incidents to the assigned 
property are vested in the assignee by virtue of 
the asignment. 

An assignment operates to transfer to the 
assignee all the rights, title or interest of the 
assignor in the thing assigned. 

5 C. J. 944. Sec. 119. 

It is respectfully submitted that the assignment 
should have been received in evidence; that the Lower 
Court erred in holding that the assignment only covered 
a right of action against defendant Continental Trust 
Company. 

III. The Court erred in refusing to receive letters from 
witness Mary J. Winfree to W. B. C. Pilcher, designated 
as Plaintiff’s Exhibits Nos. 2 and 5. (Assignment of Er¬ 
rors No. 3, 4, 5 and 6, Record p. 10). THESE letters were 
STRICKEN out as being hearsay testimony. No author¬ 
ity is necessary to prove the admissibility of these letters. 
They were written by the witness testifying, after having 
identified her own signature thereon. The witness vras 
subject to cross-examination on same. 


As is stated by Mr. Jones in his Treatise on Evidence, 
p. 451: 


“By this (hearsay) is meant that kind of evi¬ 
dence which does not derive its value solely from 
the credit to be attached to the witness himself, 
but rests also in part on the veracity and com¬ 
petency of some other person from whom the 
witness may have received his information.” 


21 


It can readily be seen that none of the applications of 
the hearsay rule apply to the letters in 

As will be noted from the record, the witnessj Winfree 
was the secretary of the defendant Continental Trust 
Company, and Mr. Cooper, who signed the letters on rec¬ 
ord pages 17 and 18, addressed to plaintiff’s Assignor, 
was president of the defendant, Continental Trjist Com¬ 
pany, and all these letters related to the handling of the 
note discounted by plaintiff’s assignor, endorsed by the 
decedent of the defendant, Lila T. Taylor, and paid by 
said endorser during his lifetime, and also relate to the 
stock collateral to said note. 

As the above letters relate to the very subject matter 
of the suit and were expressions by one of the defend¬ 
ants to the plaintiff and were properly identified, they 
became a part of the transactions involved in the litiga¬ 
tion and were relevant to the issues between the parties, 
and were necessary evidence fully disclosing the dealings 
between the parties. 

“A letter is admissible in evidence wh^n it is a 
part of the correspondence relative to the trans¬ 
actions out of which the suit was drawiy” 

Clark v. Carrington, 7 Cranch Vol. 3 p. 354, 
Law Ed. 3554. 

“Letters received by plaintiff through jthe mail 
from defendants which have a bearing Upon the 
transaction out of which the respective (Jlaims of 
the parties arose are admissible evidence on the 
part of the plaintiff.” 

Block vs. Darling, 140 U. S. 234. 

IV. The Court Erred in Refusing to Allow the Assignor, 
W. B. C. Pilcher to Testify Relative to Facts Surijounding 
the Execution of the Assignment. (Assignment of Error 
No. 7. Record page 10). 




If the Court, by 1 any chance, should feel that the argu¬ 
ment adduced under Section I of the Brief, relative to the 
admissibility of the paper writing purporting to be an 
assignment from W. B. C. Pilcher to James S. Pilcher, is 
insufficient to justify such admission, appellant feels 
that the offered testimony of W. B. C. Pilcher (page 25 of 
record) should have been received to clean-up any pos¬ 
sible ambiguity in the meaning of the instrument. 

The assignment, on its face, purports to convey “the 
right, title and ownership of said undersigned,” etc., to 
the plaintiff herein. If there exists any doubt as to the 
extent of the right, title and ownership covered by the 
assignment, that doubt is a matter which can be ex¬ 
plained by parol testimony. All the authorities agree 
that parol evidence is admissible to show the circum¬ 
stances surrounding the transaction and situation of the 
parties. 

22 C. J. 1197, Sec. 1597. 

The same rule 1 has been announced in this Court in 
Harten v. Loffler. 20 App. D. C. 490, and Okie v. Person, 
23 App. D. C. 170. 

While appellant feels that the instrument clearly con¬ 
veys full right, title and interest to him, still, if another 
construction be given it, as was done by the court below, 
then an ambiguity arises which may be cleared up and 
interpreted by parol avidence. 

As was stated by the Court in Minnix v. Smith & Bros. 
33 App. D. C. 363. 


“It is well settled that where a written instru¬ 
ment will admit reasonably of more than one con¬ 
struction or interpretation, as, for example, a 
deed intended to operate as a mortgage, oral tes¬ 
timony may be admitted in order to ascertain the 
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real intent of the parties. Tobriner v. White, 19 
App. D. C. 163. But it is equally well settled that 
where the instrument, upon its face, cleajrly sets 
forth in express terms an agreement betwieen the 
parties, parol evidence will not be admitted to 
vary or contradict its terms.” 

V. The Court erred in refusing to receive in Evidence 
the Exhibits covered by Assignment of Errors No. 8, 9, 
10, 11, 12 and 13 (Record p. 10 and 11). 

The Court will observe that these are the usual records 
kept by stock brokers of transactions with their cus¬ 
tomers relative to the sale of securities and the Court 
will note, by reading the testimony of the witnesses 
Johnson and Melton, in the record, that they wer^ chiefly 
in charge of keeping the records of the Washington Of¬ 
fice of the brokerage firm Clark, Childs & Keech, for¬ 
merly F. B. Keech & Company, which handled thje trans¬ 
action involved in this suit,—that is, the feature of it in 
requiring a sale of the stock originally hypothecated to 
secure the note of plaintiff’s assignor, and delivered by 
the defendant Trust Company to the decedent Rbbert L. 
Taylor, during his lifetime, and the wrongful conversion 
thereof by the cooperation and joint action of the de¬ 
fendants herein. 

The Court will also note from the testimony of the wit¬ 
nesses Johnson and Melton that each of them made some 
of the entries in said documents which they testified 
about and that the other entries were made Cither in 
their presence or under their authority, or tHe docu¬ 
ments themselves were placed in their charge for safe 
custody contemporaneously with the transactions de¬ 
scribed on said Exhibits. Each of these documents was 
produced by one or the other of said witnesses Johnson 
or Melton from the files of said brokerage hous^ (record 
p. 19, 20, 21, 22 and 23) and brought into couft under 
subpoena, and the witnesses testified that the documents 
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were in their charge and came from the files of the brok¬ 
erage house which they represented. On their face these 
documents show that the Southern Roads Stock, deliv¬ 
ered by the defendant Trust Company to Robert L. Tay¬ 
lor, after instructions by the plaintiff’s assignor to sell 
the same for his own benefit, were delivered to the house 
represented by the two witnesses Johnson and Melton, 
were duly noted on the “buy and sell” sheets of said 
company (Plaintiff’s Exhibit No. 4, Record p. 22); that 
the receipt of said stock was duly noted on plaintiff’s Ex¬ 
hibit 12 and other documents of said brokerage house 
(Record p. 23), and the payment therefor of $2,167.50 
to the decedent Taylor, duly noted on plaintiff’s Exhibit 
11, marked “Cash Sheet,” (Record p. 24), and the actual 
check in payment thereof and the endorsement of Tay¬ 
lor thereon also duly exhibited as Plaintiff’s Exhibit No. 
13, (record p. 31). 

Were it possible to doubt the authenticity and genu¬ 
ineness of these transactions, based upon lack of first¬ 
hand knowledge of some of the many incidents relating 
to the transaction on the part of either the witness 
Johnson or Melton, the Court’s attention is called to the 
fact that the endorsements upon the Pilcher note (Rec¬ 
ord p. 29 A) and the check paying for the Pilcher stock 
(record p. 31) are identical, and so clearly identical as to 
remove any possible doubt that they were made by the 
same person, and that the decedent Taylor received the 
benefit of the sale of plaintiff assignor’s stock as charged 
in the declaration. 


It was argued at the trial of this cause by counsel for 
the defendant Taylor that the proof of these instru¬ 
ments was not sufficient because neither of the witnesses 
handled all of the transactions disclosed on the various 
documents offered in evidence as plaintiff’s exhibits 10, 
11, 12 and 13. It is not necessary that every phase of 
each transaction should have been handled by one or the 
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other of said witnesses, when both were employed in the 
same office, and when their duties were joint an<J con¬ 
temporary, and when, between them, they handledj prac¬ 
tically every phase.of the entire transaction in th^ir of¬ 
fice, in cooperation with each other and another Assist¬ 
ant and made and preserved the records thereof. 

I 

i 

22 C. J. Secs. 1080, 1081, 1082. p. 888. | 

i 

I 

McCaul v. Lekamp. 2 Wheat 101. 


CONCLUSION | 

Because of the error of the Court in sustaining the 
demurrer of the defendant Continental Trust Company 
(R. p. 7.) and its commissions of error in excluding ma¬ 
terial, pertinent and conclusive testimony to establish 
plaintiff’s right to recover, as set out in Assignments of 
Error 2 to 13 inclusive, and its final error of la\y in di¬ 
recting a verdict for the defendant Taylor (R. p. 11), 
assignments of error 14, 15, the judgment of thje Court 
should be reversed and a new trial directed. ! 

i 

ROBERT H. McNEILL, 
GEORGE H. McNEILL, 

I 

Attorneys for Appellant. 
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By order of this Court of October 27, 1933, John S. 
Bryan, as Receiver for the Continental Trust Com¬ 
pany, one of the Appellees herein, was made h party 
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to this proceeding*, and this brief is filed by him in be¬ 
half of the Continental Trust Company. 

In the lower Court, a demurrer was filed to the 
amended declaration of the plaintiff (appellant here), 
in behalf of the Continental Trust Company. The de¬ 
murrer was sustained, and, the plaintiff having* failed 
to plead over, judgment was entered in favor of the 
Trust Company. Pleas were filed in behalf of the 
estate of R. L. Taylor, and a trial was had, resulting 
in a directed verdict in favor of the estate. 

The declaration alleged that the appellant’s as¬ 
signor was the maker of a promissory note payable to 
the order of the Trust Company, which note matured 
August 1, 1924; and upon which R. L. Taylor was an 
indorser. There was attached to the note, as collateral 
security, forty-five shares of the preferred stock of 
the Southern Roads Company. The note was not paid 
at maturity by the maker. Payment was thereupon 
demanded of the indorser, R. L. Taylor, and on Sep- 
September 24, 1924, the indorser paid the note. As 
will hereinafter more fully appear, the indorser there¬ 
upon became subrogated to the rights of the maker, and 
entitled to receive the collateral security from the 
payee. The declaration further alleges that the said 
collateral security was retained in the possession of the 
Trust Company until October 28, 1927, when it was de¬ 
livered to an agent of R. L. Taylor. It was also alleged 
in the declaration that the Trust Company held the said 
collateral security, from September 24, 1924, to Octo¬ 
ber 28, 1927, as “agent for plaintiff’s assignee”; and 
damages are claimed as for a wrongful conversion of 
the security arising by reason of the delivery to Tay¬ 
lor’s agent. 



ARGUMENT. 


The only assignment of error referred to in thfe ap¬ 
pellant’s argument, relating to this appellee, id As¬ 
signment No. 1, which deals with the action of the lower 
Court in sustaining the demurrer. 

The sum and substance of the appellant’s argument 
is that the delay from September 24, 1924, to October 
28, 1927, in physical delivery of the collateral security 
to R. L. Taylor, in some way caused a waiver of* for¬ 
feiture of Taylor’s unquestioned right to receive the 
collateral upon payment of the note. j 

Of course if the Trust Company delivered the col¬ 
lateral to the person entitled to receive it, it was not 
guilty of the conversion claimed in the declaration. 
Therefore the only question before the Coijirt is 
whether Taylor was entitled to receive this collateral 
security on October 28, 1927. 

The general rule as to the right of an indorser upon 
payment of a collateral note is thus simply stated in 
49 C. J., 971: j 

I 

“So where an indorser of a note secured by col¬ 
lateral takes it up, he is entitled to the collateral.” 
(Citing Surglinor v. Beauchamp, 24 La. Ann., 471; 
O’Hara v. Haas , 46 Miss., 374; Lansingburgh Nat. 
Excli. Bank v. Silliman, 65 N. Y., 475.) j 

The appellant says that an exception to tijis rule 
arises when the indorser fails to take possessioiji of the 
collateral at the moment he pays the note. The general 
rule thus stated does not admit of such an exception; 
no such exception exists. We submit that the possi¬ 
bility of such an exception is precluded under tjhe laws 
of the District of Columbia, where the rule |ias not 
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been criticized or limited in any respect, but has been 
expressly affirmed by a decision of this Court. 

In the case of Mankey v. Willoughby, 21 App. D. C., 
314, certain certificates of shares in real estate had 
been pledged as collateral security for a promissory 
note, made by Clegg*, payable to Phillips, upon which 
Willoughby was an accommodation indorser. Upon 
default in payment of the note by the maker, payment 
was made bv Willoughby’s executrix and the security 
was delivered to her. The case arose upon Willough¬ 
by’s executrix filing a bill of complaint to enforce a 
lien upon or claim of ownership to the security in 
question, which she asked to have registered in her 
name as owner, or that the security be sold to indem¬ 
nify her for the money paid in taking up the note. 
The Court said: 

“The case as thus presented, apart from the 
matters of defense, is plainly within the estab¬ 
lished principle, that a surety, or a party who 
stands in the position of a surety, such as indorser 
or guarantor, is entitled to receive and to be sub¬ 
rogated to all the rights and remedies of the credi¬ 
tor whose debt he has been required to pay, as to 
any security, fund, lien or equity which the credi¬ 
tor had against any other person or property, on 
account of such debt. This right of the surety to 
be subrogated, on the payment of the debt, to the 
securities held by the creditor, does not depend 
upon contract, but rests upon principles of justice 
and equity. The surety is entitled to have the se¬ 
curity in the same plight and condition in which it 
stood in the creditor’s hands, and is entitled to all 
the remedies thereon that were available to the 
creditor. ! Wright v. Morley, 11 Ves. 12; Cray - 
thorne v. Swinburne, 14 Ves. 159; Mayhew v. 
Crickett, 2 Swanst. 185; Pledge v. Buss, Johns. 


(V. C.) 666; King v. Baldwin, 2 Johns. Chi 554; 

Mathews v. Aikin, 1 X. Y. 595; Swan v. Patterson, 

7 Md., 164/’ 

The sole contention of the appellant is that me^e de¬ 
lay on the part of the indorser may result in the depri¬ 
vation of this unquestioned right to have his security 
upon payment of the debt. But the Court did not limit 
the rule that the indorser is entitled to such security by 
saying that he must reduce it to possession at once, 
or at any specified time in the future. No reason is 
suggested, nor can any be found, as to why de}ay in 
acquiring physical possession of the security Should 
extinguish the indorser’s right to it. No authority 
whatever has been cited by the appellant to support 
his contention, which constitutes the entire substance 
of his argument, that the indorser must demanjl and 
receive the collateral immediately upon payment of 
the note or forfeit the right to demand and receive it. 

Of course the indorser or surety takes the collateral 
subject to the same rights on the part of the pledgor 
as existed while the security was in the possession of 
the pledgee. Upon tender of payment to the indorser 
of the amount of the debt, he is under the same obliga¬ 
tion to deliver up the security as was the ] 
situation of the pledgor has suffered no 
of course, could not be affected by the mere fail 
the indorser to take possession of the collateral 
same moment that he paid the note. 

A point is made in the appellant’s brief, p. 5, 
allegation in the declaration that the Trust 
after payment of the note by Taylor, “ retained 
possession as agent for Plaintiff's assignee,"' 
curity in question. This is not an 
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admitted by the demurrer, but is purely and simply a 
conclusion of law. ( Amalgamated Royalty Oil Cory, 
v. Hemme, 282 Fed. 750, 761.) Furthermore, the fac¬ 
tual allegations in the declaration negative any conclu¬ 
sion that the trust company could have been the agent 
of plaintiff's assignee. 

In the case of Manhey v. Willoughby, supra, the 
Court savs that: 

4 4 The creditor was fully justified, indeed, re¬ 
quired by the settled rules of law to deliver up to 
the surety the note, together with the certificates, 

as means of indemnitv to the sure tv.” 

» * 

Having the legal duty to deliver up the security to the 
indorser, no authorities are necessary to show that 
upon payment of the note, the Trust Company became 
the agent of the indorser, and not of the plaintiff’s as¬ 
signee, in holding the security. 

Even if it be contended that the appellant had the 
right to demand the security of the Trust Company, 
in its capacity as agent of the indorser, it is shown by 
the authorities in the appellant’s own brief that a 
tender of payment was necessary before such demand 
could have any effect. No such tender is alleged to 
have been made. On page 8 of appellant’s brief the 
following appears: 

4 4 The rule is well settled in most jurisdictions 
that upon tender of the amount of the debt for 
which property is pledged either upon the day of 
maturity or thereafter before the property has 
been lawfully sold by the pledgee, the lien of the 
pledgee is destroyed and action will lie against the 
pledgee in favor of the pledgor if the former re¬ 
fuses to deliver up the property pledged.” 
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As has been seen, the same rules apply to the surety, 
who has become subrogated to the rights of the 
pledgee; and an action would lie against the indorser 
or surety for refusal to deliver up the property^ only 
after a “tender of the amount of the debt for which 
property is pledged.” 

The case of Tatty v. The Freedman’s Savings & 
Trust Co 93 U. S., 321 (23 L. Ed., 886) which aijose in 
the District of Columbia, is in point on the ques¬ 
tion of the necessity of a tender. In that case, 
Talty had a claim against the City of Washing¬ 
ton, amounting to $6,000. He employed Kendig, a 
broker to negotiate a $3,000 loan for him, usii|ig the 
claim as security. Kendig negotiated the loafi, and 
then sold the claim against the City, and with thle pro¬ 
ceeds took up the note. A few days before the maturity 
of the note, Talty called on Kendig, offered to pay the 
note, and demanded back the collateral. At that time 
Talty was informed of the sale of the collateral, j After 
the maturity of the note, Talty demanded frbm the 
Freedman’s Savings & Trust Co. (the purchaser! of the 
collateral), the vouchers relating to the clainji. No 
tender was made bv Taltv either to Kendig or| to the 
Trust Company. Upon the refusal of the Trust Com¬ 
pany, to deliver up the vouchers, Talty brought a re¬ 
plevin action, and the marshal took the voucher$ under 
the writ. The Court decided that by reason of his fail¬ 
ure to make a proper tender, Talty was not entitled to 
recover possession of the security. j 

The Court thus stated the rule applicable to this 
situation: 

“A tender to the second pledgee, of the amount 
due from the first pledgor to the first pledgee, 
extinguishes ipso facto the title of the second 
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pledgee; but that there can be no recovery against 
him without tender of payment, is equally well 
settled.” 

The Court also referred, with approval, to the case 
of Lewis v. Mott, 36 X. Y., 395, which it is submitted is 
entirely analogous to the present case. The Supreme 
Court said, respecting the Mott case: 

“ There Brown had placed certain collaterals in 
the hands of Howe to secure the payment of two 
promissory notes of Brown held by Howe; Howe 
sold the notes and collaterals to Varnum; Brown 
offered to pay Varnum the amount of the notes, 
and demanded the collaterals; Varnum refused to 
give them ■ up, and Brown sued for them. The 
Court said: ‘It must be conceded that Varnum, by 
the purchase of these securities from Howe, ac¬ 
quired the lien and interest of Howe, whatever 
that may have been; and the plaintiff’s assignee, 
to have entitled himself to a redelivery of these se¬ 
curities, must have tendered the amount of the 
lien. There was simply an offer to pay Varnum 
the amount due upon these notes. It was unat¬ 
tended with any tender of the amount due, and 
was insufficient to extinguish the lien and thus 
entitle Brown to the return of the notes. * * * 
The offer to pay is not the equivalent for an actual 
tender’.” 

Of course whether Varnum acquired the notes by pur¬ 
chase, or by paying them off as an indorser does not 
affect the analogy in the slightest degree. 

In the light of these decisions, we submit that not 
only did the Continental Trust Company have the right 
to hold the Southern Roads stock, subject to Taylor’s 
instructions, and ultimately to deliver it to Taylor, but 
it was under a legal duty to do so. Furthermore, Pil- 
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clier could only make an effective demand on Taylor or 
the Trust Company as Taylor’s agent, upon making a 
tender of payment, which he did not do. 

Authorities Cited by Appellant. There remains only 
to consider very briefly, the references to text authori¬ 
ties cited by the appellant (pp. 7-10 of his brief). 

We submit that a careful reading of these references 
will show that without exception, they are either inap¬ 
plicable to the present situation, or support the con¬ 
tentions made herein. 

The first of these references (21 R. C. L. 677, 678, 
679) is to the effect that where a pledgee disposes of 
the pledge in violation of liis trust , so that it is no 
longer in his power to return it, a tender is not ljeces- 
sary by the pledgor. But we have already seen that 
the pledge was disposed of in conformity wit& the 
trust, and with the settled rules of law; and the refer¬ 
ence is therefore inapplicable. 

The second citation is the one quoted on page 6 
hereof, and its effect has already been discussed. 

The references to 21 R. C. L., 683, 21 R. (7. L., 649 
and 10 Cyc 637, to the effect that the relations 4f the 
parties to a pledge are unchanged by the default of 
the pledgor, that the general property in the thing 
pledged remains in the pledgor; also that the increase 
of the thing pledged must be accounted for tp the 
pledgor; may be admitted without affecting any of the 
issues of this case. 

The right of the pledgor to redeem, as shown by the 
quotations in appellant’s brief (p. 9) from 31 Cyc ., 
858, 859, and by reference to the two cases on page 10; 
is not drawn in question. The citations do not deal 
with a case where a right of subrogation has arisen in 
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favor of an indorser. The same observation applies 
to the citation from 31 Cyc., p. 880. 

Conclusion. It is submitted that the action of the 
lower Court in overruling the demurrer was correct, 
and that the judgment thereafter entered should be 
affirmed. 

Respectfully submitted, 

Brice Clagett, 

504 Southern Building, 
Washington, D. C., 
Attorney for John S. Bryan, as 
Receiver of Continental Trust Company, 
Appellee. 
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COURT or APPEALS Of THE DISTRICT Of COLUMBIA 

| 

April Term, 1933. I 


No. 5928. 


James S. Pilchee, Appellant, 

I 

VS. 

Continental Trust Company and 
Lila T. Taylor, Executrix, Appellees. 

BRIEF FOR APPELLEE, LILA T. TAYLOR, 

EXECUTRIX. 


STATEMENT OF FACTS. 

I 

This cause involves two appellees, the Continental 
Trust Company and Lila T. Taylor, Executrix of the 
Will of Robert L. Taylor, deceased. The demurrer of 
the Continental Trust Company to appellant’s 
amended declaration was sustained by the lower Court 
and judgment entered thereon. This appellee, tala T. 
Taylor, Executrix, filed three pleas to appellant’s 
amended declaration; first, that she had no knowledge 
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that her testator wrongfully and illegally converted the 
stock in question or the proceeds thereof to his own 
use; secondly, that appellant’s alleged cause of action 
was barred bv the statute of limitations; and thirdly, 
that appellant’s assignor was indebted to her testator. 
A trial of the appellant’s cause against this appellee, 
resulted in the trial Court directing the jury to render 
a verdict in her favor and the entry of judgment there¬ 
on. The appellant has appealed from the entry of both 
judgments. 

The “Statement of the Case” in appellant’s brief 
cannot be adopted by this appellee. There is no indi¬ 
cation of the portions applicable to the respective ap¬ 
pellees. It is largely a digest of the principal allega¬ 
tions of the appellant’s amended declaration. A small 
portion of it is supported by the evidence and some of 
it is contrarv to the evidence. 

There are also many statements and conclusions in 
the argument in Appellant’s Brief, particularly with 
reference to the ownership of the stock in question and 
the alleged receipt and conversion of the proceeds by 
Taylor, which are not supported by the evidence. 

The following evidence was received: On June 2nd, 
1924, the note of W. B. Campbell Pilcher, bearing that 
date, for $875.00, endorsed and guaranteed by Robert 
L. Taylor, Jr., and having attached to it as collateral, 
certificate No. 21 for 45 shares of the Southern Roads 
Company preferred stock, was received by the Conti¬ 
nental Trust Company and represented the indebted¬ 
ness of said Wi B. Campbell Pilcher to that Company. 
Upon the maturity of said note on August 1st, 1924, 
said Pilcher offered no renewal thereof or paid any 
attention to the same and the Trust Company called 
upon the said Taylor as guarantor of said note to take 
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it up; that said Taylor called at the banking house of 
the Trust Company and it was arranged and agreed 
between said Taylor and the Trust Company that the 
Trust Company should sell some collateral which it 
held on a different note of said Pilcher and after Cred¬ 
iting* any surplus on the note of June 2nd, 1924), the 
said Taylor would take up whatever remained unpaid 
on said note, provided, the note was transferred to 
him uncancelled together with the collateral mentioned 
therein; that according to this agreement the 'jTrust 
Company sold the other collateral and applied $^4.75 
as a credit on the note of June 2nd, 1924; that on Sep¬ 
tember 24th, 1924, said Taylor paid on the said note 
the sum of $830.25, and on October 2nd, 1924, the Trust 
Company mailed the note uncancelled to said Taylor 
and advised him that the stock of the Southern Hoads 
Company which was deposited as security for said 
note, would be delivered to said Tavlor when he galled 
for it. Taylor did not, for a long time thereafter, call 
for and receive such stock. The Trust Company held 
the stock for the said Taylor in accordance with said 
agreement and at no time did the Truest Company hold 
it as the Agent of W. B. Campbell Pilcher, nor as the 
property of said Pilcher. That about October 25th, 
1927, the Trust Company received a letter fronji said 
W. B. Campbell Pilcher directing it to transmit said 
collateral to Warren Brothers Co., in Boston, foil sale; 
that immediately upon receipt of said letter the [Trust 
Company wrote to said Taylor asking to be advised 
regarding the proposed sale. The Company lic|d the 
stock in its possession at that time. (Kec. pp. 1.5, 16, 
19.) 

Appellant testified by deposition that he is a lawyer, 
that he acquired the claim on which suit is brought by 
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purchasing it from AY. B. Campbell Pilcher. In answer 
to the question by his counsel “Have you any letter 
written bv R. L. Tavlor to AY. B. Campbell Pilcher that 
relates to this said matter V 9 he said “I decline to an¬ 
swer that question. As I understood it, Robert L. Tay¬ 
lor is now dead and had departed this life before the 
suit was commenced.” (Rec. p. 24.) 

The appellant offered in evidence the following as¬ 
signment, (RecJ p. 25) after the signature thereon of 
AAA B. Campbell Pilcher had been identified (Rec.. pp. 
18, 19): 


“For value received, I, the undersigned, hereby 
transfer and assign to Jas. S. Pilcher, of Nash¬ 
ville, Tennessee, the right, title and ownership 
of said undersigned to the value of fortv-five 
(45) shares of the Preferred stock of the South¬ 
ern Roads Company, Certificate No. 21, as of the 
28th day of October, 1927, in excess of the amount 
of the note of said undersigned to the Continental 
Trust Company, of AA 7 ashington, D. C., for Eight 
Hundred and Seventy-Five ($875.00) Dollars, 
dated June 2, 1924, due in sixty days and credited 
$44.75 September 30, 1924, for the payment of 
which note 1 said stock was therein and therewith 
pledged as collateral security for the payment 
thereof, which said stock said Trust Company on 
October 28, 1927, misappropriated and disposed 
of in violation of said pledge agreement, when said 
stock was of the value of $2,160.00. 

AAutness my hand this May 28, 1928. 

(Signed) AA 7 . B. Campbell Pilcher.” 


The appellee bbjected to the assignment being ad¬ 
mitted in evidence for the reason that it set up no claim 
against her or her testator; that it attempts to assign 
whatever claim the assignor had against the Conti- 
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nental Trust Company. The Court held that tjie as¬ 
signment was inadmissible against this appellee for 
the reason that it did not assign any claim against her 
or her testator, to which ruling the appellant noted an 
exception (Rec. p. 25). Counsel for the appellant 
stated 4 4 if there was any doubt about the legal propo¬ 
sition” he was going to offer some proof about it by 
the assignor, and then offered to prove by the assignor 
that at the time the instrument was executed and de¬ 
livered, and previous thereto, the facts as to th^ char¬ 
acter of the claim were discussed between him aM his 
father (the assignee), and it was decided that he would 
sell the claim and all rights he had out of the sale of 
the stock against every and any person and lie exe¬ 
cuted the assignment for that purpose and delivered it 
and received the consideration. The trial coijrt re¬ 
fused to permit the assignor to testify as proposed, to 
which ruling appellant excepted. (Rec. p. 25.) ! 

The appellant offered in evidence four letter^ writ¬ 
ten by the Trust Company between October 13tlij, 1927, 
and December 9th, 1927, addressed to W. B. Cainpbell 
Pilcher. Only two of the letters were signed by the 
witness then testifying. All of the letters w^re ob¬ 
jected to by this appellee on the ground that they were 
hearsay. The Court ruled that they were inadniissible 
on that ground, to which ruling the appellant noted an 
exception. (Rec. pp. 16, 17 and 18.) 

A reading of the testimony of the witness, Alexander 
Young Johnson, on pages 19 and 20 of the Record, will 
disclose that this witness did not testify to anjf facts 
material to the issues. He testified that he had iio per¬ 
sonal recollection of the transaction and the records 
which he had with him, though not identified, were not 
original records, nor were they made by him or under 
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liis supervision; the entries thereon were made by the 
New York office. 

The testimony of Warfield Simpson Melton, on pages 
20, 21, 22 and 23 of the record, discloses that he pro¬ 
duced certain papers, and testified with regard to them 
as follows: 

Exhibit =10 is a report of the sales of stock, a 
form used by his house and which is made up by a 
joint telegrapher-order clerk, Mr. Virgil C. Davis. 
Witness merely put the account number on this 
ticket and from the records that he had available 
he would put the account name on it, after having 
figured *the proceeds of sale; the whole record 
would be entered on his book as a bookkeeping 
entry. That was all he placed on it and that was 
put on the ticket at the time he received it from 
the order clerk; that when he received it there 
would appear thereon the number of shares, the 
description of the stock and the sale price, plus 
the time of the report; that the only knowledge he 
had of the slip was secured by taking the number 
and writing Mr. Tavlor’s name on it and he also 
figured the amount of the transaction. 

Exhibit irll is what is known as a daily cash 
sheet showing transactions on November 2nd, 
1927; that it was kept by Mr. Johnson; the wit¬ 
ness’ dutv so far as this record was concerned was 
to take off memoranda for his books; that it is an 
original record in Mr. Johnson’s handwriting; that 
Mr. Johnson makes the entries entirelv on his ac- 
count and the witness had nothing to do with Mr. 
Johnson making it; that he had nothing to do with 
the mailing of the item of November 2nd, 1927: 
the onlv thing he had to do with it was his book- 
keeping entries, that he does not have available 
the entries which he made of the transactions be¬ 
cause onlv entries are made on sheets for which 
•• 

are substituted at the end of the month these dupli¬ 
cate records, which are duplicates of originals for- 
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warded to Mr. Taylor; that he did not make! them, 
they were made in New York, but he checked them 
with his records when they came to Washington. 

Exhibit #12 is a record of the report of stock 
made by Mr. Johnson and transcribed froijn this 
record to the witness’ record; that he. did not see 
the record made by Mr. Johnson and sinse the 
time it was made up by Mr. Johnson it has been 
kept in the custody of the witness. 

Exhibit #14. No part of it is in witness’ hand¬ 
writing; that they are Mr. Davis’ figures, the tele¬ 
grapher-order clerk; that the papers had tieen in 
the witness’ custody since they were made. 

That all he knew about the matter is based upkm the 
records and that he has no personal knowledge of the 
transaction. 

The appellant offered in evidence the Exhibits No. 
10, 11, 12 and 14. The Court ruled that they were in¬ 
admissible and appellant noted an exception thereto. 
(Rec. pp. 22 and 23.) 

The" witness Melton was asked as to what was the 
amount of the transaction. The trial Court sustained 
this appellee’s objection to the question and appellant 
noted an exception thereto. (Rec. p. 22.) 

W. B. Campbell Pilcher testified that he knew Mr. 
Taylor’s signature and upon being shown a cjieck, a 
photostatic copy of v'hich appears opposite page 26 
of the record, stated that the signature on the reverse 
side thereof is that pf Mr. Taylor. (Rec. p. 25.) The 
appellant offered the check in evidence to wdriph this 
appellee objected on the ground that there had tyeen no 
identification of it nor had it been connected in any 
way with the transaction involved. The Coutt sus¬ 
tained the objection, to which ruling the appellant 
noted an exception. (Rec. pp. 26 and 27.) 
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No other material evidence ivas either offered or 
received. 

Upon conclusion of the appellant’s case, the appel¬ 
lee moved for a directed verdict, first, because of the 
defects in the assignment, secondly, because there is 
no proof that any stock ever belonging to Pilcher was 
delivered to Taylor, and the third, because there is no 
evidence of any proceeds from the sale of this partic¬ 
ular stock ever having been delivered to Mr. Taylor. 
The Court granted the motion and instructed the jury 
to return a verdict in favor of the appellee. The appel¬ 
lant noted an exception to such instruction. The jury 
returned a verdict for this appellee, and judgment was 
entered thereon. The appellant noted an exception to 
such entrv. 


QUESTIONS INVOLVED. 

This appeal, as it affects this appellee, involves: 

1. The admissibility of the assignment and the 
offered testimony of the assignor as to conversa¬ 
tions between the assignee and himself at the time 
it was executed and delivered and previous 
thereto. 

2. The admissibility of the four letters written 
by the Continental Trust Company to the assignor, 
appellant’s Exhibits Nos. 2, 5, 6 and 7. 

3. The admissibility of certain papers—appel¬ 
lant’s Exhibits Nos. 10, 11, 12 and 14. 

4. The admissibility of the check—appellant’s 
Exhibit No. 13. 

5. The correctness of the instruction of the 
Court directing a verdict for this appellee. 
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ARGUMENT. 

THE ASSIGNMENT AND THE OFFERED TESTI¬ 
MONY OF THE ASSIGNOR AS TO CONVER¬ 
SATIONS BETWEEN HIMSELF AND THE AS¬ 
SIGNEE AT THE TIME IT WAS EXECUTED 
AND DELIVERED AND PREVIOUS THERE¬ 
TO, WERE INADMISSIBLE. j 

The assignment does not purport to assign any| claim 
against Robert L. Taylor or this appellee. 

That the intention of the parties must be deter¬ 
mined from the instrument, unless it is ambiguous, 
needs no citation of authorities. This assignment 
transfers to the assignee the right, title andj own¬ 
ership of the assignor to the value of certain sljock as 
of October 28th, 1927, in excess of the amount of the 
assignor’s note to the Trust Company and which stock, 
the assignment recites, the Trust Company misappro¬ 
priated and disposed of on October 28th, 1927, in vio¬ 
lation of a pledge agreement between the assignor and 
the Trust Company. The essentials of an assignment 
can be readily determined from it. The claim is de¬ 
scribed as the value of the stock as of October 28th, 
1927, less the amount of the assignor’s note, which 
stock the Trust Company held under the pledge agree¬ 
ment and which it misappropriated and disposed of in 
violation of that pledge. Under this description the only 
claim assigned was one against the Trust Company. If 
the assignor had any claim against Taylor or his es¬ 
tate and intended to assign the same he could nbt have 
done so in the instrument in question for the reason 
that the description therein could not be applied to 
Taylor. In fact, it could not apply to anyone but the 
Trust Company. The assignment is a clear, detailed, 
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and unambiguous statement of a claim against the 
Trust Company. Xot only is it perfectly clear from 
the face of the instrument that this is the only claim 
intended to be assigned, but a claim against Taylor or 
this appellee could not have been included in or cov¬ 
ered by the assignment no matter what the parties 
may now assert their intentions to have been, because 
of the limitations created by the description above re¬ 
ferred to. This being true, the assignment and the 
offered testimony as to the conversations between the 
assignor and the assignee were inadmissible, because, 
as stated by this Court in the case of N. M. Minnix 
Company v. L. C. Smith & Bros. Typewriter Company, 
33 Appeals, D. C., 357-365: 

“The contract is express in its terms. It is not 
ambiguous. It will not admit of two construc¬ 
tions. It needs no explanation to define its mean¬ 
ing or to show the intent of the parties. Hence, it 
would have been error to admit evidence to 
explain or contradict its terms and to give it a 
different significance than that which appears 
upon its face.” 

The assignment was inadmissible for the further 
reason that the assignee had failed to prove that the 
assignor had any claim whatsoever as against Taylor, 
or his estate, as hereinafter shown. In order to re¬ 
cover upon an assignment of a chose in action it is es¬ 
sential that the assignee establish first, that there was 
a cause of action; second, that it was such a cause of 
action as could be assigned; and third, that it has been 
assigned. 

5 C. J. 1015, Section 249. 

Ruddick v. Buchanan, 37 N. D., 132-139. 

Cameron vs. Ill. Steel Co., 162 Ill., App., 461-5. 
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THE FOUR LETTERS WERE INADMISSIBLE. 

The only purpose for which these letters wejre of¬ 
fered was to prove the truth of the facts stated in 
them. There is no connection shown between the Con¬ 
tinental Trust Company and Robert L. Taylor ojr this 
appellee so as to render its statements admissible in 
evidence as admissions binding upon this appellee. 

Exhibits 6 and 7 were identified as being signed by 
IVade H. Cooper, President of the Trust Company. 
If the facts stated in these letters were material and 
within his personal knowledge, either at the time of 
writing the letters or at the time of trial, he should 
have been called as a witness to testify and be sub- 
jected to cross-examinaton by this appellee concerning 
them. Even had he been present as a witness, the let¬ 
ters themselves would have been of no value except to 
refresh his recollection. 

Exhibits 2 and 5 were identified as being signed by 
M. J. Winfree, Secretary of the Trust Company, She 
was produced as a witness, and if she had personal 
knowledge of the facts stated in these letters she 
could have testified concerning them, refreshing her 
recollection, if necessary, from the letters. 

Appellant contends that the letters themselves were 
admissible as admissions by a co-defendant. |t will 
be borne in mind that at the time of trial the Conti¬ 
nental Trust Company was no longer a party defen¬ 
dant in the cause by reason of the sustaining of Jts de¬ 
murrer to plaintiff’s declaration. 

Appellant alleges in his declaration (Rec. p. 3) and 
states in his brief (page 5) that the Trust Company 
was the agent of his assignor. If this be true, tlJen the 
letters were inadmissible. In the case of The Insur- 
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ance Co., of North America v. Guardiola, et al., 129 
U. S. 642; 32 L. Ed. 802, the Court said in its opinion: 

“It is too clear for discussion, that these let¬ 
ters, written to the plaintiffs by their own agents 
were no part of the transaction of shipping the 
sugar, but were mere reports by the agents to 
their principals, and were incompetent, either in 
themselves or in corroboration of the testimony 
of the agents to prove the facts recited in the let¬ 
ters, against third persons.” 

APPELLANT’S EXHIBITS NOS. 10, 11, 12 AND 14 

WERE INADMISSIBLE. 

In considering the admissibility of these exhibits the 
testimony of the witness Alexander Young Johnson 
may be disregarded for the reason that the records he 
had with him were not identified. 

The only other witness who testified with regard to 
these Exhibits was Warfield Melton Simpson. He 
stated that all he knew about the matter is based upon 
the records; that he had no personal knowledge of the 
transaction. 

With regard to Exhibit No. 10, this witness testi¬ 
fied it was made up by the telegrapher-order clerk, Mr. 
Virgil C. Davis (Rec. p. 21).) All that witness put 
on the ticket was the account number and from other 
records that he had available he put the account name 
and that he figured the proceeds of sale (Rec. p. 21). 

Mr. Simpson further testified that Exhibit No. 11 is 
in Mr. Johnson’s handwriting (Rec. p. 21), and that 
Exhibit No. 12 was made by Mr. Johnson (Rec. p. 22); 
that no part of Exhibit No. 14 is in his handwriting; 
that they are Mr. Davis’ figures (Rec. p. 22). 
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From the foregoing it will be seen that the witness 
Simpson put only the name, account number ahd fig¬ 
ured the proceeds on Exhibit No. 10; that the remaining 
entries on Exhibit No. 10 and all of Exhibit No. ljt were 
made by Mr. Davis; that Exhibits No. 11 and Ko. 12 
were made by Mr. Johnson. Mr. Davis was not called 
as a witness nor was his absence explained. Mr. John¬ 
son did not testify as to any entry on any of tlje Ex¬ 
hibits nor did he identifv anv Exhibit. 

The Supreme Court of the United States in the case 
of Chaffee vs. United States, 85 U. S. 516; 21 !L. Ed. 
908-912, in considering the admissibility of certain 
certificates and books of a person not a party to the 
suit said: 

“ Their admissibility must, therefore, be deter¬ 
mined by the rule which governs the admissibility 
of entries made by private parties in the ordinary 
course of their business. 

“And that rule, with some exceptions, not in¬ 
cluding the present case, requires, for the admis¬ 
sibility of the entries, not merely that they shall 
be contemporaneous with the facts to which they 
relate, but shall be made by parties having per¬ 
sonal knowledge of the facts, and be corroborated 
by their testimony, if living and accessible, or by 
proof of their handwriting, if dead or insane, or 
beyond the reach of the process or commission of 
the court. The testimony of living witnesses, per¬ 
sonally cognizant of the facts of which they speak, 
given under the sanction of an oath, in open court, 
where they may be subjected to cross-examination, 
affords the greatest security for truth. Their 
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declarations, verbal or written, must, however, 
sometimes be admitted when thev themselves can 

m/ 

not be called, in order to prevent a failure of jus¬ 
tice. The ! admissibility of the declarations is in 

* 

such cases limited bv the necessity upon which it 
is founded. 

“We do not deem it important to cite at length 
authorities for the rule and its limitation as we 
state it. ( They will be found in the approved 
treatises on evidence, and in the numerous cases 
cited by counsel on the argument.” 

The entire rule and its reasons are very thoroughly 
discussed in Radtke vs. Taylor, 105 Ore., 559; 210 Pac., 
863; 27 A. L. R. 1423, and annotation beginning at 27 
A. L. R. 1439. 


THE CHECK—APPELLANT’S EXHIBIT NO. 13, 

WAS INADMISSIBLE. 

The only teStimonv with reference to this Exhibit 
was that the signature appearing on the reverse there¬ 
of was that of Mr. Taylor. There was no identifica¬ 
tion of the check nor had it been connected in any way 
with the transaction involved. Since the plaintiff 
failed to identify the check as being what it purports 
to be and to show its materiality to the issues, it is 

elearlv inadmissible. 

* 
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THE COURT PROPERLY DIRECTED A VERDICT 

FOR THIS APPELLEE. 

The action of the court in directing the jury to re¬ 
turn a verdict in favor of this appellee was proper for 
the reason that the appellant had failed to prove the 
following essential parts of his alleged claim against 
this appellee: 

1— The ownership by the assignor of the stock 

certificate in question. 

2— Delivery of the stock in question to Taylor. 

3— The sale, disposition or conversion of the stock 

by Taylor. 

4— Receipt or conversion of the proceeds cjf any 

sale of the stock by Taylor. 

5— An assignment to the plaintiff of any claim 

which the assignor may have had against 

Taylor or this appellee. 

6— That payment to the plaintiff or his assignor, 

of the amount claimed, had not been made 

by Taylor. 
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CONCLUSION. 

It is respectfully submitted that all of the rulings 
of the Court were correct and the judgment in favor 
of this appellee, should be affirmed. 

Walter B. Guy, 

Frederic B. Warder, 

Louis H. Mann, 

Attorneys for Appellee , 
Lila T. Taylor , Executrix. 
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